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Pending Changes in the Law

At the time this Benchguide went to press in September 2023, Assembly Bill 81,
introduced by Assemblymember James Ramos, was pending passage in the state legislature.!
As amended on June 8, 2023, this bill would state that, in addition to adopting the findings and
declarations enunciated in the federal Indian Child Welfare Act, “the State of California is
committed to protecting essential tribal relations by recognizing a tribe’s right to protect the
health, safety, and welfare of its citizens.”? This bill would also declare that provisions of the
state’s Family Code, Health and Safety Code, Probate Code, and the Welfare and Institutions
Code “that apply to proceedings involving an Indian child are to be collectively known as the
California Indian Child Welfare Act.”® These important provisions have colloquially been
referred to as “Cal-ICWA” for many years, and this bill would codify the California
Legislature’s intent to name the provisions, thereby improving legal practice by providing a
clean citation for practitioners.*

Some of the non-substantive amendments, including a proposal to remove references to
the federal ICWA laws, were made in response to the Haaland v. Brackeen litigation pending
before the United States Supreme Court and prior to the Brackeen opinion issuing on June 15,
2023.°

At the time this Benchguide went to press in September 2023, two cases involving
application of the ICWA were pending review by the California Supreme Court. In In re Dezi C.,
the court will decide what constitutes reversible error when a child welfare agency fails to make
the statutorily-required inquiry concerning a child’s potential Indian ancestry.® Presumably, the
California Supreme Court will announce a state-wide test for determining whether an inquiry
error is prejudicial.

The court will also consider the subject of inquiry in the case of In re Robert F.” In that
case, the court will determine whether the duty of a child welfare agency to inquire of extended
family members and others about a child’s potential Indian ancestry applies to children who are
taken into custody under a protective custody warrant® or whether that duty only applies to
children who are taken into custody without a warrant?°

! <https://leginfo.legislature.ca.gov/faces/bilINavClient. xhtml?hill_id=202320240AB81> (as of Aug. 24, 2023).
21d.

31d.

4 A.B. 81 Fact Sheet (June 12, 2023), <https://caltribalfamilies.org/wp-content/uploads/2023/06/AB-81-Fact-
Sheet_official-Ramos.pdf> (as of Aug. 29, 2023).

°> Haaland v. Brackeen (2023) 143 S. Ct. 1609.

% 1n re Dezi C. (2022) 79 Cal.App.5th 769, review granted Sept. 21, 2022, S275578.

"In re Robert F. (2023) 90 Cal.App.5th 492, review granted July 28, 2023, S279743.

8 See Welf. & Inst. Code, § 340.

® See Welf. & Inst. Code, § 306.

-jv-
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1. Introduction

In 1998, California Indian Legal Services (CILS) released the first version of
the California Judges Benchguide: Indian Child Welfare Act. Given the complexities
surrounding the Indian Child Welfare Act (“the ICWA™), we continue to update the Benchguide
periodically to illuminate important developments regarding the ICWA, federal law, and
California child welfare law. This revised edition attempts to focus upon those areas of greatest
concern and interest for our readers.

This Benchguide includes a summary of relevant law and procedure, resource
information, and links to helpful resources such as the text of the ICWA, the texts of relevant
California ICWA laws, federal regulations related to the ICWA, the Bureau of Indian Affairs’
Guidelines for Implementing the Indian Child Welfare Act (“BIA Guidelines™)," and information
about accessing the California Department of Social Services” All County Letters/All County
Information Notices pertaining to the ICWA. This Benchguide also includes information about
the ICWA’s application in the context of particular types of proceedings, including delinquency,
probate, and family law.

Since the passage of the ICWA in 1978, California has made strides to increase
compliance with the ICWA. This is due in large part to the strong advocacy work of tribes and
tribal organizations in both the legislative and the litigation arenas. First, California passed
Senate Bill 678 in 2006, which codified the federal ICWA into California law. Senate Bill 678
was followed by a number of more specific laws directed at protecting Indian children. Some of
these legislative changes included adding tribal customary adoption as a permanency plan for
Indian children and authorizing tribes to obtain access to California Department of Justice’s
registries for criminal backgrounds and child abuse information for the purpose of identifying
tribally approved homes. With the many changes occurring in the child welfare context
generally, such as the Resource Family Approval Program, many judicial officers may not be
aware of the nuanced changes occurring in the Indian child welfare context.

As the crux of compliance with the ICWA occurs in dependency proceedings, this most
recent edition will focus on the ICWA’s application in dependency proceedings. The latter part
of the Benchguide discusses ICWA compliance in delinquency, probate, and family law matters.
This Benchguide is designed to assist judges and practitioners in upholding the key principles
and mandates of the ICWA. Compliance with the ICWA is vital to the protection of Indian
children and families. In 2019, California had the highest number of appellate cases involving
the ICWA out of all fifty states.? In a time of continuously shrinking resources, it is more
important than ever for courts to ensure compliance with the ICWA to keep Indian children safe
and connected to their tribal communities.

! While federal regulations implementing the ICWA are binding on state courts, the BIA Guidelines, in contrast, are
not binding and instead are meant to serve as a “reference and resource.” (In re N.D. (2020) 46 Cal.App.5th 620,
623; Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 4 (2016).)

2 Fort & Smith, Indian Child Welfare Act Annual Case Law Update and Commentary (2020) 8 Am.Indian L.J. 105,
113, fn. 585, https://digitalcommons.law.seattleu.edu/ailj/vol8/iss2/4/ (as of Aug. 28, 2023).
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A. Scope and Use of the Benchguide

This Benchguide provides an overview of the California laws and procedures for
handling Indian child custody proceedings subject to the requirements of the ICWA. It should be
noted at the very outset that the ICWA applies to any proceeding involving an Indian
child regardless of whether the tribe exercises any of its rights under the ICWA or is even
involved in the case. The triggering event for the applicability of the ICWA in all contexts is
when an “Indian child” is before the court in a “child custody proceeding.”>

Despite its broad definitions, by its terms, the ICWA does not apply to all cases where
custody of a child is at issue. For example, the ICWA expressly exempts custody disputes
between parents in divorce proceedings and placements of juveniles based on criminal acts.*

B. History of the ICWA

In 1978, Congress passed the ICWA to counteract widespread abuse of state, child-
protection powers against Indian children, which resulted in the wrongful removal of many
children from Indian tribes and their subsequent placement with non-Indian families.> The
statute itself noted “that an alarmingly high percentage of Indian families are broken up by the
removal, often unwarranted, of their children from them by nontribal public and private agencies
and that an alarmingly high percentage of such children are placed in non-Indian foster and
adoptive homes and institutions.”® As a remedial statute, the ICWA helps to fulfill an important
aspect of the federal government’s trust responsibility to tribes: protecting the greatest resource
of the tribes, their Indian children.” Maintaining and protecting the bond between Indian children
and their tribes is in the “best interest” of Indian children because it ensures Indian children have
safety, stability, and security within their Indian tribes and families.® Because the ICWA protects
the best interests of Indian children as well as the rights of parents, Indian custodians, and Indian
tribes, the ICWA applies regardless of whether a child’s tribe exercises any of its rights under the
ICWA or is even involved in the case.

Historically, centuries of misunderstanding Indian culture and child-rearing practices
resulted in massive removals of Indian children from their families. These longstanding practices
undermined Indian families and threatened the survival of Indian tribes and tribal cultures.
Congressional hearings prior to the passage of the ICWA found that:

¢ Indian children were approximately six to seven times more likely than non-
Indian children to be placed in foster care or adoptive homes;’ and,

325U.S.C. § 1903(1), (4); Welf. & Inst. Code, § 224.1(a), (d).

425 U.S.C. § 1903(1).

525U.8.C. § 1901(4).

6 Ibid.

725 U.S.C. § 1901.

825 C.F.R. § 23.3 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 89
(2016) (“Congress found that the unfettered subjective application of the ‘best interests’ standard often failed to
consider Tribal cultural practices or recognize the long-term advantages to children of remaining with their families
and Tribes.”)

% Broadhead et al., Report on Federal, State, and Tribal Jur.: Final Report to the American Indian

2-
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e Approximately 25-35% of all Indian children were removed from their homes and
placed in foster care, adoptive homes, or institutions such as boarding schools. !

In California specifically:

¢ Indian children were eight times more likely than non-Indian children to be placed
in adoptive homes;'!

e Over 90% of California Indian children subject to adoption were placed in non-
Indian homes;'? and,

e The rate of foster care for Indian children in California was nearly three times the
rate of foster care for non-Indian children. '3

Congress determined that Indian children who were placed for adoption into non-Indian
homes frequently encountered problems adjusting to cultural environments that were very
different from their own.!'* Ultimately, Congress concluded that, due in large part to states’
failure to recognize the different cultural standards of Indian tribes, the “Indian child welfare
crisis [was] of massive proportions and Indian families face[d] vastly greater risks of involuntary
separation than [were] typical of our society as a whole.”!® These involuntary separations created
social chaos within tribal communities, and the resulting emotional trauma often hampered
Indian children’s ability to positively contribute to tribal communities as adults.

C. Implementation of Cal-ICWA (Senate Bill 678)

Prior to the adoption of Senate Bill 678 in 2006, the ICWA had generally been applied
through the California Rules of Court, case law, and BIA Guidelines, but had not been codified
on a state level. This lack of codification led to inconsistent applications of the ICWA. Senate
Bill 678 codified the federal ICWA statutes and regulations into state law, independently
requiring state officers to adhere to the federal scheme, and thereby harmonizing federal
legislation with California law.'®

D. Proceedings Covered by the Act

The ICWA applies to “child custody proceedings” where an Indian child is involved.

Policy Review Commission 81-85 (U.S. Gov’t Printing Office 1976),
https://narf.org/nill/documents/icwa/federal/lh/76rep/76rep.pdf (as of Aug. 11, 2023).

10 H.R. Com. on Int. and Insular Affairs, Rep. on H.R. Bill No. 12533 (1977-1978, Reg. Sess.) July 24, 1978, p. 9.
' Broadhead et al., Rep. on Federal, State, and Tribal Jur.: Final Rep. to the Am. Indian Policy Review Com. 81-82
(U.S. Gov’t Printing Office 1976).

12 Ibid.

13 Ibid.

14 See H.R. Com. on Int. and Insular Affairs, Rep. on H.R. Bill No. 12533 (1977-1978, Reg. Sess.) July 24, 1978, p.
9.

15 See ibid.

16 Sen. Ducheny’s message to Sec’y of State on Sen. Bill No. 678 (Aug. 30, 2006) Sen. J. (2005-2006 Reg. Sess.)
pp. 5607-5608.
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Such a proceeding can arise in both a dependency context as well as certain non-dependency
contexts.!” Specifically, the ICWA applies to:

1. Foster care and guardianship proceedings (whether voluntary or involuntary,
temporary or long-term) if the parent or Indian custodian does not retain the right
to have the Indian child returned upon demand; '8

2. A custody award to a non-parent over a parent’s objection; '’

3. Terminations of parental rights (including a petition to declare an Indian child free
from the custody or control of a parent);°

4. Pre-adoptive and adoptive placements (including voluntary relinquishments);?!
and

5. Certain delinquency proceedings.??
Proceedings not covered by the act include:
1. Tribal court proceedings;

2. A juvenile court proceeding involving placement based upon an act which, if
committed by an adult, would be deemed a crime;?*

3. An award of custody of the Indian child to one of the parents in a divorce
proceeding;?* or

4. A voluntary placement that either parent, both parents, or the Indian custodian
has, of his or her or their free will, without a threat of removal by a state agency,
chosen for the Indian child and that does not operate to prohibit the child’s parent
or Indian custodian from regaining custody of the child upon demand.?

As noted above, the ICWA expressly does not apply to “an award, in a divorce
proceeding, of custody to one of the parents.”?® The ICWA does not define “divorce,” however,
and attention must be paid to what is occurring in a proceeding. The fact that two parents are
involved or that the matter is a family law action does not necessarily eliminate the proceeding

1725 U.S.C. § 1903(1); Welf. & Inst. Code, § 224.1(d).

1825 U.S.C. § 1903(1)(i); Welf. & Inst. Code, § 224.1(d).

19 Fam. Code, §§ 170(c), 3041(e).

225 U.S.C. § 1903(1)(ii); Fam. Code, §§ 170(c), 7892.5.

2125 U.S.C. § 1903(1)(iii)-(iv); Fam. Code, § 8620.

22 See § VIII of this Benchguide (“Delinquency Proceedings”).

225 U.S.C. § 1903(1).

24 Ibid.

2525 C.F.R. § 23.103(a)(1)(ii) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child
Welfare Act 13 (2016).

2625 U.S.C. § 1903(1); see also Guidelines for Implementing the Indian Child Welfare Act 13 (2016).

4.
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from the Act’s coverage. For example, an action by one parent to terminate parental rights of the
other parent is clearly covered by the Act.?’

E. Children Covered by the Act

The ICWA applies to specific proceedings that involve an “Indian child.” The Act
defines an Indian child as any unmarried person who is under eighteen and is either: (a) a
member of an Indian tribe, or (b) is eligible for membership in an Indian tribe and is the
biological child of a member of an Indian tribe.?®

27 In re Suzanna L. (2002) 104 Cal.App.4th 223, 230.
2825 U.S.C. § 1903(4); see also Welf. & Inst. Code, § 224.1(a).

-5-
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II. Jurisdiction Under the Act

The ICWA is a powerful jurisdictional statute. The U.S. Supreme Court has held that the
jurisdictional provisions of the ICWA are at the very heart of the law.?’ On a national level, the
overall scheme of the ICWA is that tribes have primary jurisdiction over custody proceedings,
while state court jurisdiction over such matters is narrowly prescribed. However, in California,
this scheme is altered by application of other federal law, as discussed below. The general rule in
California is that tribes and the state share concurrent jurisdiction over child custody
proceedings.*’

When an Indian child is involved in a state-court, child custody proceeding, the court
must first determine whether it has jurisdiction over the child. In the context of the ICWA, the
question of jurisdiction involves two factors: (1) the jurisdictional status of the tribe; and (2) the
jurisdictional status of the child. Tribes in many states retain exclusive jurisdiction over child
custody proceedings involving Indian children. However, tribes in some states (including
California) were divested of this exclusive authority because those tribes are subject to limited
state, civil jurisdiction under section 1360 of title 28 of the United States Code (enacted as part
of what is commonly known as Public Law 280 or PL 280).3! For the most part, the child’s
jurisdictional status is determined by his or her residence or domicile.

A. Exclusive versus Non-Exclusive

Unless otherwise vested in the state, an Indian tribe has exclusive jurisdiction over child
custody proceedings involving an Indian child who resides, or is domiciled, on the reservation,
or who is a ward of the tribal court, regardless of domicile.*? In such cases, where the tribe has
exclusive jurisdiction, the state court has no jurisdiction to hear custody proceedings involving
the Indian child and must transfer the proceeding to tribal court.>® Moreover, individual Indians
who are exclusively within the tribe’s jurisdiction cannot waive that jurisdiction and may not
initiate in state court a child custody proceeding involving Indian children.*

There are two noted exceptions to exclusive tribal jurisdiction afforded under the ICWA.
First, in an emergency removal situation, a state can exercise jurisdiction over a child
temporarily located off the reservation in order to prevent imminent physical damage or harm to
the child. State courts may only use this authority for temporary emergency removals, and the
state must ensure that the placement is terminated as soon as it is no longer necessary to prevent
imminent harm to the child.?® Further, the state “shall expeditiously initiate a child custody
proceeding..., transfer the child to the jurisdiction of the Indian tribe, or restore the child to the
parent or Indian custodian, as may be appropriate.”>®

2 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36.

30 Native Vill. of Venetie I.R.A. Council v. State of Alaska (9th Cir. 1991) 944 F.2d 548, 561-562.

3 Pub.L. No. 83-280 (Aug. 15, 1953) 67 Stat. 588-590. 28 U.S.C. § 1360 addresses states’ limited civil jurisdiction,
while 18 U.S.C. § 1162 addresses criminal jurisdiction.

225U.S.C. § 1911(a); 25 C.F.R. § 23.110 (2016).

3 Welf. & Inst. Code, § 305.5(b); Cal. Rules of Court, rule 5.483(a).

3% Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 49.

3525 U.S.C. § 1922; Welf. & Inst. Code, § 305.5(g).

3625 U.S.C. § 1922; see also Welf. & Inst. Code, § 305.5(f).

-6-
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The second exception is that states can validly exercise concurrent jurisdiction over
Indian children residing or domiciled on a reservation where the federal government has
delegated limited civil jurisdiction to the state in which the tribe is located.?” The Ninth Circuit
Court of Appeals held that tribes located in a PL 280 state (such as California) were divested of
exclusive jurisdiction by the ICWA’s incorporation of PL 280.8

In Doe v. Mann, the Ninth Circuit found that California’s dependency laws did not fall
within PL 280’s criminal jurisdiction (where the tribe would retain exclusive jurisdiction), but
rather they fell within PL 280’s civil adjudicatory jurisdiction.*® After analyzing the statutory
framework of the ICWA and PL 280, the court ultimately concluded that, “under ICWA, the
tribe does not have exclusive jurisdiction over the child dependency proceeding because
jurisdiction is otherwise vested in the state of California by existing Federal law.”*

Under PL 280, Congress delegated to the states civil jurisdiction over private causes of
action involving Indians in “Indian country.”*! The effect of PL 280 is to create concurrent
jurisdiction between the state and the Indian child’s tribe.*? In these PL 280 states, even if a child
is domiciled or resides on the reservation, the state may acquire valid initial jurisdiction.*
However, in such cases, the state shall transfer the proceeding to the jurisdiction of the child’s
tribe. **

Where a child is not domiciled or does not reside on the reservation, the state court must,
upon the petition by either parent, the Indian custodian, or the child’s tribe, transfer jurisdiction
to the tribe unless the court finds that good cause exists not to transfer jurisdiction.*> Such
transfer can only happen where there is no objection by any parent.*® This has also been called
“referral” jurisdiction or “concurrent but presumptively tribal” jurisdiction.*” If the tribal court
declines to accept transfer of the proceeding, the state court retains jurisdiction.*®

Tribes from California and other PL 280 states may petition to reassume exclusive
jurisdiction pursuant to section 1918 of title 25 of the United States Code.*” Where a tribe has
reassumed jurisdiction (or where the tribe is not located in a PL 280 state and has exclusive

37 See 25 U.S.C. § 1911(a).

38 Doe v. Mann (9th Cir. 2005) 415 F.3d 1038, 1061.

¥ Id. atp. 1049.

40 Ibid., citing 25 U.S.C. § 1911(a) (internal citation and quotation marks omitted).

4128 U.S.C. § 1360; see 18 U.S.C. § 1151 for definition of “Indian country.”

42 Native Village of Venetie I.R.A. Council v. Alaska (9th Cir. 1991) 944 F.2d 548, 561-562; In re M.A. (2006) 137
Cal.App.4th 567, 574.

$25U.S.C. § 1911(a).

4 Welf. & Inst. Code, § 305.5(b); Cal. Rules of Court, rule 5.483(a).

425 U.S.C. § 1911(b); Welf. & Inst. Code § 305.5(d); Cal. Rules of Court, rule 5.483(b).

4625 U.S.C. § 1911(b); Welf. & Inst. Code, § 305.5(d), (¢); Cal. Rules of Court, rule 5.483(b).

47 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36; Native Village of Venetie I.R.A. Council v.
Alaska (9th Cir.1991) 944 F.2d 548, 561; In re M.A. (2006) 137 Cal.App.4th 567, 576; In re M.M. (2007) 154
Cal.App.4th 897, 907.

#®25U.S.C. § 1911(b); Welf. & Inst. Code, § 305.5(e)(1)(B).

4 See Doe v. Mann (9th Cir. 2005) 415 F.3d 1038, 1064 (“[T]he explicit references to Public Law 280 in ICWA...
demonstrate that Congress intended Public Law 280 states to have jurisdiction over Indian child dependency
proceedings unless tribes availed themselves of § 1918 in order to obtain exclusive jurisdiction”).
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jurisdiction already), and an Indian child residing or domiciled within that tribe’s reservation is
removed by state authorities, under California law, “the state court shall expeditiously notify the
tribe and the tribal court of the pending dismissal based on the tribe’s exclusive jurisdiction.”° It
is important for state courts to make an individualized jurisdictional determination for each
custody proceeding involving an Indian child, as California houses a significant population of
Indians from non-California tribes. In addition, several California tribes have either reassumed
jurisdiction (e.g., the Washoe Tribe of Nevada and California, located primarily in Nevada, has
reassumed exclusive jurisdiction over its territory in Alpine County, California), or exercise
concurrent jurisdiction such that a child may already be a ward of a tribal court (e.g., the Hoopa
Valley Tribe in Humboldt County).

If the state court determines that the Indian child resides or is domiciled on a reservation
on which the tribe has exclusive jurisdiction, or if the child is a ward of a tribal court, the state
court has no jurisdiction to hear the case in non-emergency situations.>!

Additionally, under section 1919 of title 25 of the United States Code and Welfare and
Institutions Code section 10553.1, Indian tribes are authorized to enter into agreements with
states respecting care and custody of Indian children and jurisdiction over child custody
proceedings, including agreements which may provide for orderly transfer of jurisdiction on a
case-by-case basis and agreements which provide for concurrent jurisdiction between states and
Indian tribes.

B. Improper Removal of an Indian Child

Where a petitioner in an Indian child custody proceeding improperly removed the child
from the custody of a parent or Indian custodian, or improperly retained custody after a visit or
other temporary relinquishment of custody, the court shall decline jurisdiction over the petition
and shall immediately return the child to the parent or Indian custodian, unless returning the
child would subject the child to a “substantial and immediate danger” or threat of such danger.>?
These provisions usually arise where adoptive parents refuse to return a child to a parent who has
validly revoked consent after the adoption.

=>BEST PRACTICE: Section 1922 of the Act authorizes emergency removal of an Indian
child in certain circumstances. Both section 1922 and Welfare and Institutions Code section
305.5(f) refer to emergency removal of an Indian child who is a resident or is domiciled on a
reservation, but who is temporarily located off the reservation. There is no similar provision
allowing emergency custody of an Indian child who is not a resident of or domiciled on a
reservation. However, the language in section 1922 addresses what would otherwise be a
Jjurisdictional impediment to a state court making an emergency custody order. No such
impediment exists as to an off-reservation Indian child. Hence, a state court may remove such a
child on an emergency basis relying on its inherent judicial authority and look to the standards
set forth in section 1922 and accompanying authority when making emergency orders involving
a reservation-domiciled/reservation-resident Indian child.

30 Welf. & Inst. Code, § 305.5(b); see Cal. Rules of Court, rule 5.483(a).
3125 U.S.C. § 1911(a); see 25 U.S.C. § 1922.
225 U.S.C. § 1920; see Welf. & Inst. Code, § 305.5(f).
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If the court has reason to believe that the child has been improperly removed or detained,
the court should stay the proceeding until it can make a determination on the issue.’* Since a
finding of improper removal necessitates terminating the proceeding and returning the child to
his or her parent or Indian custodian (unless that would subject the child to “substantial and
immediate danger” or threat of such danger), the court should decide the issue before moving to
the merits.>* The tribe, Indian child, parent, or Indian custodian has standing to seek invalidation
of a foster care placement (as defined by the Act) or termination of parental rights involving a
child improperly removed from the custody of a parent or Indian custodian.

C. Domicile and Residence

Under the ICWA, the tribe’s exclusive jurisdiction over Indian children is determined by
the domicile or residence of the child (unless the child is a ward of the tribal court, in which case
residence or domicile is irrelevant).>® Although the ICWA does not define “residence” or
“domicile,” the U.S. Supreme Court has ruled that the determination of domicile is a matter of
federal law.>” In Mississippi Band of Choctaw Indians, the high court indicated that a minor’s
domicile is determined by that of his or her parents, or his or her mother where the parents are
not married.>® The court reasoned that Congress intended a uniform federal law of domicile for
the ICWA. The court also noted that the ICWA prevents reservation-domiciled parents from
circumventing tribal jurisdiction by giving birth off reservation.>® Applying these rules to the
case before it, the court concluded that the Mississippi Band of Choctaw Indians had exclusive
jurisdiction over newborn twins who had never been on the reservation but whose parents were
tribal members domiciled on the reservation. This finding was made even though the parents had
gone to great lengths for mother to give birth off the reservation so that they could place their
children with a non-Indian couple.®

The ICWA broadly defines “reservation” to mean “Indian country.”®! Indian country
includes: (a) all land within the limits of any Indian reservation, including fee land and trust land,
(b) all dependent Indian communities, and (c) all Indian allotments.®?

D. Transfer of Jurisdiction
While a state court may have valid initial jurisdiction over an Indian child custody

proceeding, the [ICWA expresses a preference for tribal jurisdiction in matters concerning
custody of the tribe’s children.®® Thus, upon petition by the tribe, either parent or the Indian

5325 C.F.R. § 23.114(a) (2016).

4 See 25 C.F.R. § 23.114(b) (2016).

%5 25U.S.C. § 1914; see § VII of this Benchguide (“Petition to Invalidate State Court Proceedings™).
%625U.8.C. § 1911(a).

57 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 43-47.

B Id. atp. 48.

3 Id. at pp. 51-53.

60 Jbid.

6125 U.S.C. § 1903(10).

218 U.S.C. § 1151.

0325 U.S.C. § 1911(b); In re M.M. (2007) 154 Cal.App.4th 897, 907; In re Jack C. (2011) 192 Cal.App.4th 967,
982.
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custodian, the state court shall transfer the proceeding to the tribal court unless either parent
objects or there is good cause not to transfer.% Of course, the tribal court may decline to exercise
jurisdiction, and the state would then maintain jurisdiction.®> The ICWA’s provisions on transfer
of jurisdiction apply to both involuntary and voluntary proceedings.

A petition to transfer jurisdiction may be submitted at any time during the proceeding.®’
In ruling on a transfer petition, the court may not consider the fact that a proceeding is at “an
advanced stage” if “the Indian child’s parent, Indian custodian, or tribe did not receive notice of
the child custody proceeding until an advanced stage.”®® In addition, California law provides that
it “shall not, in and of itself, be considered an unreasonable delay for a party to wait until
reunification efforts have failed and reunification services have been terminated before filing a
petition to transfer.”%’

After a transfer petition is received, the state court should hold a hearing to determine
whether to grant the petition. Note that there is no need for adversary proceedings on a transfer
petition if either parent or the tribal court opposes it, since both have the power to veto transfers
of jurisdiction.’”® The state court must hold a hearing if it appears to the court that there is good
cause to deny the transfer.”! In addition, the California Rules of Court state that, “[i]f the court
believes, or any party asserts, that good cause to deny the request exists, the reasons for that
belief or assertion must be stated orally on the record or in writing, in advance of the hearing,
and made available to all parties who are requesting the transfer, and the petitioner must have the
opportunity to provide information or evidence in rebuttal of the belief or assertion.””?

The burden of establishing good cause is on the party opposing the transfer.”> The ICWA
does not set forth an express standard of proof by which good cause must be proved.” Since the
jurisdictional scheme of the ICWA in California is “concurrent but presumptively tribal,”’> there
is a strong argument that the appropriate standard of proof is at least clear and convincing
evidence, rather than merely a preponderance of the evidence. Indeed, the 2016 Bureau of Indian
Affairs’ Guidelines for Implementing the Indian Child Welfare Act notes that there is a “strong
trend in the state courts to apply a clear and convincing standard of evidence in the good cause
analysis.”’® The Guidelines go on to state that this trend is “compelling” and note that the
Department (of the Interior) “recommends that State courts follow that trend.””” The choice

6425 U.S.C. § 1911(b); Welf. & Inst. Code, § 305.5(d), (e); Cal. Rules of Court, rule 5.483(b), (d).

6525 U.S.C. § 1911(b); Welf. & Inst. Code, § 305.5(e)(1)(B); Cal. Rules of Court, rule 5.483(d)(1)(B).

% Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 50, fn. 25.

7 Welf. & Inst. Code, § 305.5(d).

8 Welf. & Inst. Code, § 305.5(e)(2)(B).

 Ibid.

7025 U.S.C. § 1911(b); Welf. & Inst. Code, § 305.5(e)(1); 25 C.F.R. § 33.117 (2016).

7! Cal. Rules of Court, rule 5.483(d)(3)

72 Cal. Rules of Court, rule 5.483(e)(2).

73 Welf. & Inst. Code, § 305.5(e)(3); see also Cal. Rules of Court, rule 5.483(e)(1).

" See 25 U.S.C. § 1911(b).

5 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36; Native Village of Venetie I.R.A. Council v.
Alaska (9th Cir.1991) 944 F.2d 548, 561; In re M.A. (2006) 137 Cal.App.4th 567, 576; In re M.M. (2007) 154
Cal.App.4th 897, 907.

76 Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 49-50 (2016).

7 Id. at p. 50.
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between state court and tribal court is not a choice between two equally-preferred venues, since
the ICWA favors tribal court jurisdiction. A preponderance of the evidence may be enough to
justify a permissive transfer from one county to another in a non-ICWA case,’® but that same
standard should not be held sufficient to overcome a specific statutory preference for tribal court
jurisdiction.

The Act does not define good cause to deny transfer petitions. However, federal
regulations describe what does not constitute good cause:

1. Whether the foster-care or termination-of-parental-rights proceeding is at an
advanced stage if the Indian child’s parent, Indian custodian, or Tribe did not
receive notice of the child-custody proceeding until an advanced stage;

2. Whether there have been prior proceedings involving the child for which no
petition to transfer was filed;

3. Whether transfer could affect the placement of the child;
4. The Indian child’s cultural connections with the Tribe or its reservation; or

5. Socioeconomic conditions or any negative perception of Tribal or BIA social
services or judicial systems.”’

California’s code is nearly identical to the federal regulation regarding what may not
constitute good cause to deny a transfer petition.*°

In 1988, a California appellate court held that transfer may be denied if not in the child’s
best interests.®! In that case, the transfer petition was filed 16 months after dependency was
declared and the child had bonded with his foster family.®? Subsequently, the U.S. Supreme
Court ruled that bonding of an Indian child to non-Indian custodians is not a sufficient reason to
avoid application of the ICWA and does not outweigh the tribe’s interests in making the
custodial decision.®? Similarly, in 2000, a California appellate court held that failure to give the
tribe proper notice requires invalidation of a juvenile dependency proceeding, even though
parental rights had been terminated.3* The court ruled that, on remand, if the tribe elects not to
assume jurisdiction, the juvenile court must comply with the ICWA, and factors flowing from a

8 See Welf. & Inst. Code, § 375; In re Jon N. (1986) 179 Cal.App.3d 156, 158, fn. 1. It should be noted that

in such permissive transfer situations, the best interest of the child must be considered when determining which
county is appropriate. (In re J.C. (2002) 104 Cal.App.4th 984, 992.) In an ICWA case, the best interest of an
Indian child is protected by application of the ICWA, including the provisions for transfer to tribal court. (See 25
U.S.C. §§ 1901(5), 1902.)

25 C.F.R. § 23.118(c) (2016). Federal regulations implementing the ICWA are binding on state courts. (In re N.D.
(2020) 46 Cal.App.5th 620, 623.)

80 Welf. & Inst. Code, § 305.5(¢)(2).

81 In re Robert T. (1988) 200 Cal.App.3d 657, 667.

82 Id. at pp. 665, 667.

8 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 53.

84 In re Desiree F. (2000) 83 Cal.App.4th 460, 475-476.
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placement made “in flagrant violation of the ICWA, including but not limited to bonding with
[the child’s] current foster family and the trauma which may occur in terminating that placement,
shall not be considered in determining whether good cause exists to deviate from the placement
preferences” of the ICWA.%

A more recent case illustrates the issues at play. The issues in In re Jack C. included the
timing of the petition to transfer and what constitutes good cause to deny a petition to transfer.
Regarding the former, the court held that “a determination based merely on the passage of time
would impermissibly contravene an express statutory provision to the contrary.”®® Regarding the
latter, the appellate court held that the trial court’s failure to hold an evidentiary hearing on
whether the tribal court could mitigate hardships posed by the geographical distance between the
tribal court (northern Minnesota) and most of the parties and witnesses (San Diego) meant that
good cause to deny the transfer had not been proved.®” To remedy this jurisdictional error, the
appellate court ordered the case transferred to the tribe.®®

If the state court transfers the proceeding, it should make an order transferring the
physical custody of the child to a designated tribal court representative.® The state court must
also “expeditiously provide” the tribal court with all records related to the proceeding and work
with the tribal court to ensure smooth transfer that minimizes disruption of services to the
family.”® Moreover, once the state court transfers the proceeding, it does not retain concurrent
jurisdiction over the case.”!

For example, the juvenile court in /n re M. M. transferred a dependency proceeding to
tribal court.”> Minor’s counsel did not request a stay of the transfer order. The court ordered the
clerk to complete the transfer and the tribal court accepted jurisdiction.”® Subsequently, minor’s
counsel filed a notice of appeal from the juvenile court’s transfer order. The appellate court
determined “that the transfer of Minor’s case to the courts of a wholly separate sovereign has
deprived the California courts of jurisdiction over this case.”®* The court relied on the only
published case that directly addressed how an ICWA transfer order affects the jurisdiction of the
transferor court.”® The court also analogized the issue to removal from state court to federal
court, stating “when an action is removed from state court to federal court, the state court loses
jurisdiction to proceed further with the matter.”*® Therefore, the court dismissed the appeal for

8 Ibid.

8 In re Jack C., Il (2011) 192 Cal.App.4th 967, 985. At the time, Welfare and Institutions Code section
305.5(c)(2)(B) provided that good cause to deny a transfer petition could be shown if the “proceeding was at an
advanced stage when the petition to transfer was received and the petitioner did not file the petition within a
reasonable time after receiving notice of the proceeding.”

87 Id. at pp. 986-987.

88 Id. at pp. 987-988.

8 Cal. Rules of Court, rule 5.483(h).

% Welf. & Inst. Code, § 305.5(d); 25 C.F.R. § 23.119 (2016).

1 See In re M.M. (2007) 154 Cal.App.4th 897, 914.

2 Id. atp. 901.

% Id. at p. 905.

% Id. at p. 906.

% Id. at pp. 911-912.

% Id. atp. 912.
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lack of jurisdiction.”’

=>BEST PRACTICE: California Rules of Court, rule 5.483(h), lays out the procedure for the
court to follow after transferring the case to tribal court. The court must utilize Form ICWA-060

(Order on Petition to Transfer Case Involving an Indian Child to Tribal Jurisdiction).
E. Declination of Jurisdiction by Tribal Court

When a state court receives a transfer petition, it must promptly notify the tribal court in
writing of the transfer petition. The notification may request a “timely” response from the tribal
court indicating whether the tribal court wishes to accept or decline the transfer.’® The state court
must receive proof of acceptance by the tribal court before dismissing the proceeding or
terminating jurisdiction.” The law does not specify whether this proof may be oral or must be
written.

A tribal court may decline to accept a transfer of jurisdiction over an Indian child custody
proceeding from a state court.!?’ Since tribal courts must take affirmative action to decline a
transfer of jurisdiction, state courts should not assume that a tribal court has declined jurisdiction
merely because the tribal court has not responded. Efforts should be made to reach the tribe both
in writing and by phone.'?! The BIA Guidelines note “[i]t is recommended that the State court
obtain documentation of the Tribal court’s declination to include in the record.”!%

F. Full Faith and Credit

The federal government and states must give full faith and credit to a tribe’s “public acts,
records, and judicial proceedings” applicable to Indian child custody proceedings.'®®* While
tribes must give full faith and credit to other tribes in such cases, there is no requirement that
tribes give the same deference to state decisions.!® To be entitled to full faith and credit, a state
court must find that the public act, record, or judicial order is related to an Indian child custody
proceeding. In addition, at least one state court has held that state courts are permitted to look
beyond a tribal order to examine the jurisdictional basis for the tribal court’s entry of the
order.!%

The full faith and credit provision of the ICWA “does not require a state court to apply a
tribe’s law in violation of the state’s own legitimate policy nor does it empower a tribe to control

71d. atp. 917.

%25 C.F.R. § 23.116 (2016); Cal. Rules of Court, rule 5.483(c)(2).

9 Welf. & Inst. Code, § 305.5(d); Cal. Rules of Court, rule 5.483(h)(1).

10025 U.S.C. § 1911(b); Welf. & Inst. Code, § 305.5(e)(1)(B); Cal. Rules of Court, rule 5.483(c)(2) & (d)(1)(B).
10195 C.F.R. § 23.105 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act
47 (2016).

192 Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 48 (2016).

10325 U.S.C. § 1911(d); Welf. & Inst. Code, § 224.5.

10425 U.S.C. § 1911(d).

105 See, e.g., Application of DeFender (S.D. 1989) 435 N.W.2d 717, 720 (state court may evaluate whether tribe
had personal jurisdiction over mother before granting comity to tribal court custody order).
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the outcome of the state court proceeding.”!° While the Constitution requires each state to give
effect to official acts of other states, the deference owed to another state’s judgments and the
deference owned to another state’s statutes may differ.'%” As to deference to another state’s
judgments, the “obligation is exacting” and must be respected, provided there is jurisdiction over
the parties and subject matter.!%® The same rule does not necessarily apply to statutes — full faith
and credit does not compel a state either to substitute another state’s statutes for its own dealing
with a subject matter which it is competent to legislate, or to apply another state’s statutory law
in violation of its own legitimate public policy. '

G. Benefits of Concurrent Jurisdiction

The potential benefits of state and tribal cooperation within this jurisdictional framework
are many. Tribes often have access to resources that a state court may not (or at least may be
unaware of), such as: inpatient rehabilitation services; drug testing; transportation to court,
visitations, and court-ordered services; visitation supervision; job training and placement
programs; re-entry services; educational placement and scholarships; housing; cultural support
services, such as language classes; summer camps/programs for minors; and, placement options
with supportive services. Out-of-state tribes offer similar services, or contract to provide them in
California (e.g., the Friendship House Association of American Indians, Inc., in San Francisco).
Many of these services are specifically oriented towards Native American values and beliefs and
thus may be more likely to reach a successful outcome than those of non-Indian orientation. The
Tribal Court/State Court Forum, established by the California Judicial Council, is one body
working to advance cooperation between tribes and state courts.'!°

196 1 ye Laura F. (2000) 83 Cal.App.4th 583, 586.

197 Id. at pp. 592-593.

108 Ibid.

19 1d. at p. 593.

119 More information on the Tribal Court/State Court Forum, including legislative and rule proposals, is available at
the Judicial Council of California/Administrative Office of the Courts’ website at www.courts.ca.gov/3065.htm (as
of Aug. 25, 2023).
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III.  Notice and Inquiry

The crucial notice and inquiry components are “at the heart of ICWA,,” serving the
Congressional goal of preserving tribes and Indian families by “enabl[ing] a tribe to determine
whether the child is an Indian child, and, if so, whether to intervene in or exercise jurisdiction
over the proceeding.”!!! Notice to tribes ensures that tribes will be afforded the opportunity to
assert their rights under the ICWA, and thus notice is mandatory.'!?

In the dependency context, the court and the social worker have an affirmative and
continuing duty to inquire about a child’s Indian status; the court is responsible for its own notice
and inquiry compliance as well as the compliance of the agency.!!® In other contexts, the duty of
inquiry applies to a wide variety of players: courts, court-connected investigators, county welfare
departments, probation departments, licensed adoption agencies, adoption service providers,
investigators, petitioners, appointed guardians or conservators, and appointed fiduciaries.!'* The
inquiry duty never falls on the parents. Relying on the parent’s statement of whether the child is
an Indian child is insufficient. This is especially true when the parents themselves were adopted,
in foster care, or otherwise lack access to their family history.!!>

“Because failure to give proper notice of a dependency proceeding to a tribe with which
the dependent child may be affiliated forecloses participation by the tribe, ICWA notice
requirements are strictly construed.”!'® Notice serves two purposes: “(1) it enables the tribe to
investigate and determine whether the minor is an Indian child; and (2) it advises the tribe of the
pending proceedings and its right to intervene or assume tribal jurisdiction.”'!” The Act also
requires notice to parents and Indian custodians to help protect their procedural rights.!!8
Proceedings which take place without proper notice may violate the ICWA, and any action taken
therein is subject to invalidation.!!

A. Notice and Inquiry Duties

There are three distinct inquiry and notice duties, each of which must be strictly followed
to ensure compliance with the ICWA and prevent invalidation of court orders.

1. Initial Duty of Inquiry

The first duty, commonly known as the “initial duty of inquiry,” begins at initial contact
with the minor and family. In the dependency context, the child protective agency must ask all

" n re Antonio R. (2022) 76 Cal.App.5th 421, 429, quoting In re Isaiah W. (2016) 1 Cal.5th 1, 5.

1215 re Robert A. (2007) 147 Cal.App.4th 982, 989.

13 Welf. & Inst. Code, § 224.2(a); Cal. Rules of Court, rule 5.481(a); In re K.R. (2018) 20 Cal.App.5th 701, 709.
114 Cal. Rules of Court, rules 5.480, 5.481(a).

5 Inre Y.W. (2021) 70 Cal.App.5th 542, 554-555; In re A.C. (2022) 75 Cal.App.5th 1009, 1015-1016.

16 In re Robert A. (2007) 147 Cal.App.4th. 982, 989 (internal quotation marks and citations omitted).

"7 In re Samuel P. (2002) 99 Cal.App.4th 1259, 1265, quoting In re Desiree F. (2000) 83 Cal.App.4th 460, 470.
118 See 25 U.S.C. § 1912(a); Fam. Code, § 180; Prob. Code, § 1460.2(a); Welf. & Inst. Code, § 224.3(a); Cal. Rules
of Court, rule 5.481(c)(1).

11925 U.S.C. § 1914; In re Damian C. (2009) 178 Cal.App.4th 192, 199-200. See also § VII of this Benchguide
(“Petition to Invalidate State Court Proceedings”).
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involved persons whether the child may be an Indian child.!?’ The initial duty of inquiry
“includes, but is not limited to, asking the child, parents, legal guardian, Indian custodian,
extended family members, others who have an interest in the child, and the party reporting child
abuse or neglect, whether the child is, or may be, and Indian child.”!?!

In addition, at the first appearance in court of each party, the court shall ask each
participant present whether the participant knows or has reason to know that the child is an
Indian child.'? If present, the court must order the parent, Indian custodian, or guardian, to
complete Parental Notification of Indian Status (form ICWA-020).'2® If not present, the court
must order the petitioner to use reasonable diligence to find and inform the party of its duty to do
s0.'2* The court shall also instruct the parties, once present, to inform the court if they
subsequently receive information that provides reason to know the child is an Indian child.'?

At this “initial duty of inquiry” stage, the petitioner must also complete the Indian Child
Inquiry Attachment (form ICWA-010(A)) and attach it to the petition.'?® This duty, which begins
at initial contact, continues throughout the entire proceedings.'?’” The continuing nature of this
duty means, for example, that a duty to provide notice will be triggered even in the midst of a
case if information comes to light that was not previously available suggesting that the child is or
may be an Indian child.

Strict adherence to the initial duty of inquiry is essential to avoid possible findings of
error on appeal, especially the duty to inquire of extended family members.!?® For the purpose of

inquiry,

“extended family member” shall be defined by the law or custom of
the Indian child’s tribe or, in the absence of such law or custom,
shall be a person who has reached the age of eighteen and who is the
Indian child’s grandparent, aunt or uncle, brother or sister, brother-
in-law or sister-in-law, niece or nephew, first or second cousin, or
stepparent. %

The court can guarantee compliance with the initial duty of inquiry by ensuring that
inquiry is made for all parties when interviewed by the agency or at the first appearance before

120 Welf, & Inst. Code, § 224.2(a); In re H.V. (2022) 75 Cal.App.5th 433, 437; In re J.C. (2022) 77 Cal. App.5th 70,
77.

121 Welf. & Inst. Code, § 224.2(b); In re Charles W. (2021) 66 Cal.App.5th 483, 489.

122 Welf. & Inst. Code, § 224.2(c).

123 Cal. Rules of Court, rule 5.481(a)(2)(C).

124 Ibid.

125 Welf. & Inst. Code, § 224.2(c).

126 Cal. Rules of Court, rule 5.481(a)(1).

127 Iy re J.C. (2022) 77 Cal. App.5th 70, 77.

128 In re Antonio R. (2022) 76 Cal.App.5th 421, 431; In re Josiah T. (2021) 71 Cal.App.5th 388, 408; In re Y.W.
(2021) 70 Cal. App.5th 542, 553-554.

12925 U.S.C. § 1903(2); Welf. & Inst. Code, § 224.1(c).
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the court.'3? Because of the continuing nature of this duty, the inquiry requirement applies to any
of the persons listed above who was initially absent but is later contacted or brought before the
court. !3!

At the time of this publication’s printing, a related topic is currently being considered by
the California Supreme Court. In September 2022, this state’s high court granted review in In re
Dezi C. to consider the issue of what constitutes reversible error when a child welfare agency
fails to make the statutorily required inquiry concerning a child’s potential Indian ancestry. '3
The court also granted review in July 2023 to consider another ICW A-inquiry issue, whether a
child welfare agency must inquire of extended family members and others about a child’s
potential Indian ancestry where a child is taken into custody under a protective custody warrant
(as opposed to a warrantless detention).!*> These developments are significant as the last time
the California Supreme Court issued an opinion specifically concerning the Indian Child Welfare
Act was in 2016.134

2. Duty of Further Inquiry

The second duty requires that if the court or agency has “reason to believe” the child is an
Indian child, “but does not have sufficient information to determine that there is reason to know
that the child is an Indian child,” the court or agency “shall make further inquiry regarding the
possible Indian status of the child and shall make that inquiry as soon as practicable.”!*

The duty of further inquiry includes, but is not limited to, interviewing the parents and
extended family members, contacting the BIA and contacting the tribe.!3® At this stage, the tribe
must be provided with sufficient information “for the tribe to make a membership or eligibility
determination,” which is separate from the formal notice provided to the tribe later.'*’

The court has “reason to believe” that the child is an Indian child when:

the court, social worker, or probation officer has information
suggesting that either the parent of the child or the child is a member
or may be eligible for membership in an Indian tribe. Information
suggesting membership or eligibility for membership includes, but
1s not limited to, information that indicates, but does not establish,
the existence of one or more of the grounds for reason to know...!'*

130 Cal. Rules of Court, rule 5.481(a)(2). This would also include ordering all parents to provide the court with
Indian ancestry information contained in the ICWA-020 form as required by California Rules of Court, rule
5.481(a)(2)(0).

31 In re Josiah T. (2021) 71 Cal.App.5th 388, 403-404.

132 In re Dezi C. (2022) 79 Cal.App.5th 769, review granted Sept. 21, 2022, S275578.

133 In re Robert F. (2023) 90 Cal.App.5th 492, review granted July 28, 2023, S279743.

13% In re Isaiah W. (2016) 1 Cal.5th 1, 6.

135 Welf. & Inst. Code, § 224.2(e) (emphasis added); see Cal. Rules of Court, rule 5.481(a)(4); In re H.V. (2022) 75
Cal.App.5th 433, 437; In re J.C. (2022) 77 Cal.App.5th 70, 77-78.

136 Welf. & Inst. Code, § 224.2(¢)(2); Cal. Rules of Court, rule 5.481(a)(4); In re K.T. (2022) 76 Cal.App.5th 732,
743.

137 Welf. & Inst. Code, § 224.2(e)(2)(c); In re Dominic F. (2020) 55 Cal.App.5th 558, 567.

138 Welf. & Inst. Code, § 224.2(e)(1).
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The grounds for reason to know the child is an Indian child are enumerated in Welfare
and Institutions Code, section 224.2, subdivision (d) and are listed in their entirety in the next
section.

The duty of further inquiry should be construed broadly and should not be considered
complete until the court and the agency have followed all “potentially viable lead[s].”!*
However, California courts have also held that a “mere possibility of Indian ancestry” is
insufficient to support a reason to believe. '4°

3. Duty to Provide Notice

The third duty requires that if the “further inquiry results in a reason to know the child is
an Indian child, then the formal notice requirements of [Welfare and Institutions Code] section
224.3 apply.”!*! A court has “reason to know” that the child is an Indian child when:

(1) A person having an interest in the child, including the child, an officer of the
court, a tribe, an Indian organization, a public or private agency, or a member of
the child’s extended family informs the court that the child is an Indian child.

(2) The residence or domicile of the child, the child’s parents, or Indian custodian is
on a reservation or in an Alaska Native village.

(3) Any participant in the proceeding, officer of the court, Indian tribe, Indian
organization, or agency informs the court that it has discovered information
indicating that the child is an Indian child.

(4) The child who is the subject of the proceeding gives the court reason to know that
the child is an Indian child.

(5) The court is informed that the child is or has been a ward of a tribal court.

(6) The court is informed that either parent or the child possess an identification card
indicating membership or citizenship in an Indian tribe.'*?

Even after custody proceedings have started, if the court discovers that the ICWA
applies, notice must be provided.'* Lack of notice can also be raised for the first time on
appeal.'** However, notice requirements do not apply to emergency removal actions carried out
under section 1922 of the Act.!%

139 Iy re T.G. (2020) 58 Cal. App.5th 275, 295; In re Y.W. (2021) 70 Cal.App.5th 542, 553.

140 Iy re Austin J. (2020) 47 Cal.App.5th 870, 888.

Y41 In re H.V. (2022) 75 Cal.App.5th 433, 437 (emphasis in original, internal quotation marks and citation omitted).
192 Welf. & Inst. Code, § 224.2(d); Cal. Rules of Court, rule 5.481(b).

143 Welf. & Inst. Code, § 224.2(j); Cal. Rules of Court, rule 5.481(b)(3)(A).

144 In re Isaiah W. (2016) 1 Cal.5th 1, 9.

14525 U.S.C. § 1922; Cal. Rules of Court, rule 5.484. See also Welf. & Inst. Code, § 224.1(d)(1).
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Under federal law, the express terms of the ICWA require notice in state involuntary
proceedings for foster care placement (as defined by the Act) or termination of parental rights. !4
However, the U.S. Supreme Court has held that tribes must be notified of voluntary adoption
proceedings, as well, at least under some circumstances.'*’ The BIA Guidelines also note that
although notice in voluntary proceedings is not required, it is a recommended practice. 4

California law specifically provides added procedural protections for Indian children in
voluntary proceedings:

If a parent is seeking to relinquish a child pursuant to section 8700
or execute an adoption placement agreement pursuant to section
8801.3, the department, licensed adoption agency, or adoption
service provider, as applicable, shall ask the child and the child’s
parent or custodian whether the child is, or may be, a member of, or
eligible for membership in an Indian tribe or whether the child has
been identified as a member of an Indian organization. '#’

If it is determined that the child is or may be an Indian child, the department must send
notice, requesting confirmation of the child’s Indian status, to the child’s parent or custodian and
to any tribe of which the child is, or may be, a member or eligible for membership. !>

B. Determining Who Is an Indian Child

The ICWA applies only to proceedings which involve an “Indian child.” The Act defines
an Indian child as any unmarried person who is under eighteen and is either: (a) a member of an
Indian tribe, or (b) eligible for membership in an Indian tribe and is the biological child of a
member of an Indian tribe.'>!

A court may rely on facts or documents indicating tribal membership, or eligibility for
membership, in deciding whether a child is an Indian child. Documents may include membership
or enrollment documents issued by a tribe.'*? Determining whether a child is an Indian child may
potentially be complicated by the rules and processes of the child’s tribe. Some tribes have
sophisticated enrollment systems with specific membership criteria and presumptions. Others do
not have formal enrollment processes and make membership determinations based on their own
factors. The determination of whether a child is Indian is not a racial question, but rather a
question of political status.'>® Tribal membership is an exclusively tribal question, and a state

14625 U.S.C. § 1912(a).

147 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 53. See also Section XI “Family Law
Proceedings” in this Benchguide.

14825 C.F.R. § 23.124 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act
31 (2016).

149 Fam. Code, § 8620.

150 Fam. Code, § 8620(a)(3)(A).

15125 U.S.C. § 1903(4); Welf. & Inst. Code, § 224.1(a).

15295 C.F.R. § 23.108(c) (2016).

133 Morton v. Mancari (1974) 417 U.S. 535, 553, fn. 24.
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court may not substitute its own determination regarding the topic.!>* A tribe’s determination
that a child is an Indian child is conclusive.'>® The role of tribes in membership determinations
absolutely requires that tribes be consulted, and the final answer in an Indian status
determination may vary depending upon the law of the tribe(s) involved.

1. Membership Versus Enrollment

One common mistake in interpreting membership language is equating membership with
formal enrollment. An individual does not necessarily need to be formally enrolled in a tribe to
be a member. !> Congress considered and rejected proposed language that would have limited
the application of ICWA protections to enrolled members of Indian tribes.'>” Additionally, if
there is reason to know that a child is an Indian child to whom the ICWA applies, the court may
direct that steps be taken to properly secure tribal membership for the child.!®

C. Who Must Be Notified

Notice of a pending Indian child custody proceeding must be sent to the child’s parents or
legal guardian, Indian custodian (if any), and to all federally recognized tribes of which the child
is or may be a member.'>’

“Parent” means ‘““any biological parent or parents of an Indian child or any Indian person
who has lawfully adopted an Indian child, including adoptions under tribal law or custom.” !¢
However, “an unwed father [whose] paternity has not been acknowledged or established” is not a
parent under the Act.'¢! Conversely, “acknowledgment” is sufficient to establish paternity for
purposes of applicability of the ICWA.

An “Indian custodian” is defined as “any Indian person who has legal custody of an
Indian child under tribal law or custom or under State law or to whom temporary physical care,
custody, and control has been transferred by the parent” of an Indian child.'®? Indian custodians
have many of the same rights as parents under the Act.!6

13425 C.F.R. § 23.108(b) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child

Welfare Act 21-22 (2016); Santa Clara Pueblo v. Martinez (1978) 436 U.S. 49, 72, fn. 32; United States v.

Bruce (9th Cir. 2005) 394 F.3d 1215, 1225 (“[O]ne of an Indian tribe’s most basic powers is the authority to
determine questions of its own membership”).

155 Welf. & Inst. Code, § 224.2(h).

136 Welf. & Inst. Code, § 224.2(h); D.B. v. Superior Court (2009) 171 Cal.App.4th 197, 207-208 (while enrollment
can be one means of determining membership, it is not the only means, nor is it determinative); In re Junious M.
(1983) 144 Cal.App.3d 786, 796 (appellate court reversed trial court’s decision that the ICWA did not apply because
neither the child nor his Indian mother were enrolled members of the tribe).

157 Nelson v. Hunter (Or.Ct.App. 1995) 888 P.2d 124, 126, fn. 4.

158 Cal. Rules of Court, rule 5.485(c)(3); In re Abbigail A. (2016) 1 Cal.5th 83, 96-97.

15925 U.S.C. § 1912(a); Fam. Code, § 180; Prob. Code, § 1460.2(a); Welf. & Inst. Code, § 224.3(a); Cal. Rules of
Court, rule 5.481(c)(1).

16025 U.S.C. § 1903(9).

161 Ibid.; In re Daniel M. (2003) 110 Cal.App.4th 703, 708.

16225 U.S.C. § 1903(6); Welf. & Inst. Code, § 224.1(a).

163 See generally 25 U.S.C. § 1901 et seq.
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As to the tribe, California requires that notice to the tribe be sent to the tribal chairperson,
unless the tribe designates another agent.!%* Many tribes designate a specific agent to receive
ICWA notices.'® A list of those agents can be found in the Designated Tribal Agents for Service
of Notice published in 85 Fed.Reg. 24004 (Apr. 30, 2020). The list of designated agents can also
be found at https://www.bia.gov/bia/ois/dhs/icwa/agents-listing/ (as of Dec. 20, 2022). If the
child is or may be eligible for membership in more than one tribe, notice must be sent to each
tribe. 166

If the parents, Indian custodian or tribe cannot be determined or located, the notice must
be sent to the BIA as the designated agent for the Secretary of the Interior.'®” Under these
circumstances, the BIA should be involved because it has better access to resources to discover
such information.'®® Addresses for the various BIA offices where notice may be sent are listed at
25 Code of Federal Regulations part 23.11(c) (2018).

=>BEST PRACTICE: The Act requires service directly on the parent, Indian custodian, and
tribe when their identity and location is known. Substitute service on the BIA is required only
when identity or location is unknown. The regulations, however, also require that a copy of all
notice(s) be sent to the BIA in all cases subject to the Act.'%’ Hence, service of notice on the BIA
is both required by federal regulations and an appropriate step to take to eliminate the potential
for problems resulting from inadvertent failure to serve any additional unidentified tribes the
child may be eligible for membership in.

D. Form of Notice

Under the ICWA, notice must be sent by registered mail with return receipt requested. !
Although there is authority indicating that technical compliance with the ICWA’s notice
provisions is not required if there is substantial compliance (e.g., certified instead of registered
mail), in all cases, actual notice of the proceedings and the right to intervene is required.'”! Mere
awareness of the proceedings is insufficient.!”? At least one California court has held that the
notice requirement is not satisfied unless there is strict adherence to the federal statute.!”

Notice must be sent directly to the parents, Indian custodians, and the child’s tribe, when
their identity and location are known, with a copy sent to the BIA.!”* Where the parents, Indian

164 Welf. & Inst. Code, § 224.3(a)(2); Fam. Code, § 180(b)(2); Prob. Code, § 1460.2(b)(2); Cal. Rules of Court, rule
5.481(c)(4).

16525 C.F.R. § 23.105 (2016).

166 Welf. & Inst. Code, § 224.3(a)(3)(A); Fam. Code, § 180(b)(3); Prob. Code, § 1460.2(b)(3); see also Cal. Rules of
Court, rule 5.481(c)(1).

16725 U.S.C. § 1912(a); see also Welf. & Inst. Code, § 224.3(a)(2); Fam. Code, § 180(b)(4); Prob. Code, §
1460.2(b)(4).

168 See Welf. & Inst. Code, § 224.2(e)(2)(B).

16925 C.F.R. § 23.11(a) (2018).

17025 U.S.C. § 1912(a); see also Welf. & Inst. Code, § 224.3(a)(1); Fam. Code, § 180(b)(1); Prob. Code, §
1460.2(b)(1); Cal. Rules of Court, rule 5.481(c).

71 I re Kahlen W. (1991) 233 Cal.App.3d 1414, 1421-1422.

172 Id. at p. 1422.

173 In re Desiree F. (2000) 83 Cal.App.4th 460, 472.

17425 C.F.R. § 23.11(a) (2018).
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custodian, or tribe cannot be determined or located, notice must be sent to the appropriate BIA
office by registered mail with return receipt requested.!”® For the purposes of providing proper
notice, any party who knowingly and willfully misrepresents or conceals a fact regarding
whether a child is an Indian child is subject to sanctions.'”®

The notice must include the following information, if known:
(A)  The name, birth date, and birthplace of the Indian child.

(B)  The name of the Indian tribe(s) in which the child is a member, or may be
eligible for membership.

(C)  All names known of the Indian child’s biological parents, grandparents, and
great-grandparents, or Indian custodians, including maiden, married, and
former names or aliases, as well as their current and former addresses, birth
dates, places of birth and death, tribal enrollment information of other direct
lineal ancestors of the child, and any other identifying information.

(D) A copy of the petition by which the proceeding was initiated.
(E) A copy of the child’s birth certificate, if available.

(F) The location, mailing address, and telephone number of the court and all
parties notified.

(G)  The information regarding the time, date, and any location of any scheduled
hearings.

(H) A statement of the following:

(1) The name of the petitioner and the name and address of the petitioner’s
attorney.

(i1) The absolute right of the child’s parents, Indian custodians, and tribe
to intervene in the proceeding.

(ii1))  The right of the child’s parents, Indian custodians, and tribe to petition
the court to transfer the proceeding to the tribal court of the Indian
child’s tribe, absent objection by either parent and subject to
declination by the tribal court.

(iv)  The right of the child’s parents, Indian custodians, and tribe to, upon
request, be granted up to an additional 20 days from the receipt of the
notice to prepare for the proceeding.

17525 C.F.R. § 23.111(e) (2016).
176 Welf. & Inst. Code, § 224.3(e).
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(v) The potential legal consequences of the proceedings on the future
custodial and parental rights of the child’s parents or Indian
custodians.

(vi)  That if the parents or Indian custodians are unable to afford counsel,
counsel will be appointed to represent the parents or Indian custodians
pursuant to Section 1912 of the federal Indian Child Welfare Act of
1978.

(vii)  That the information contained in the notice, petition, pleading, and
other court documents is confidential, so any person or entity notified
shall maintain the confidentiality of the information contained in the
notice concerning the particular proceeding and not reveal it to anyone
who does not need the information in order to exercise the tribe’s
rights under the federal Indian Child Welfare Act of 1978.177

If proper notice is not given, the trial court may lack jurisdiction over the child, and the
proceedings may be invalidated under section 1914 of title 25 of the United States Code.'”®

On receiving the notice, the BIA must make reasonable documented efforts to locate and
notify the parents or Indian custodian and tribe. The BIA has 15 days to provide notice to the
parents or Indian custodian and tribe or to notify the court that it needs additional time.'”

E. Effect of Notice on Pending Proceeding

No foster care placement or termination of parental rights proceeding shall be held until
at least 10 days after receipt of notice by the parent or Indian custodian, and the tribe or the
BIA. 3 Proof of notice must be filed with the court in advance of the hearing.'8! State courts
have no jurisdiction to proceed with dependency proceedings involving a possible Indian child
until a period of at least 10 days after the receipt of such notice by the tribe.'? If requested, the
parent, Indian custodian, or tribe must be granted up to 20 additional days to prepare.'®* The
ICWA sets minimum time limits, and the court may grant more time to prepare where state law
permits. 134

177 Welf. & Inst. Code, § 224.3(a)(5); see also Fam. Code, § 180(b)(5); Prob. Code, § 1460.2(b)(5).

178 In re Junious M. (1983) 144 Cal.App.3d 786, 791; Dwayne P. v. Superior Court (2002) 103 Cal.App.4th 247,
254; see also Welf. & Inst. Code, § 224(¢e), Fam. Code, § 175(¢), Prob. Code, § 1459(e), & § VII of this Benchguide
(“Petition to Invalidate State Court Proceedings”).

17925 C.F.R. § 23.11(c) (2018); see also 25 U.S.C. § 1912(a).

18025 U.S.C. § 1912(a); Welf. & Inst. Code, § 224.3(d); Fam. Code, § 180(¢); Prob. Code, § 1460.2(e); Cal. Rules
of Court, rule 5.482(a)(1).

181 Welf. & Inst. Code, § 224.3(c); Fam. Code, § 180(d); Prob. Code, § 1460.2(d); see Cal. Rules of Court, rule
5.482(Db).

132 In re Desiree F. (2000) 83 Cal.App.4th 460, 474.

18325 U.S.C. § 1912(a); Welf. & Inst. Code, § 224.3(d); Fam. Code, § 180(e); Prob. Code, § 1460.2(¢); Cal. Rules
of Court, rule 5.482(a)(3).

184 See 25 U.S.C. § 1921.
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There is a split of authority among California’s appellate courts regarding when a notice
and inquiry error is deemed prejudicial. Various courts have suggested a number of tests for
determining whether such error is prejudicial, ranging from mandatory reversal in all cases!® to
a finding of harmless error unless there is “readily obtainable information that [is] likely to bear
meaningfully” on the question of Indian ancestry. '3 When this publication was prepared, this
precise issue was before the California Supreme Court in /n re Dezi C.'%" Presumably, this
state’s high court in /n re Dezi C. will announce a state-wide test for determining whether a
notice and inquiry error is prejudicial.

While noncompliance with essential notice and inquiry provisions has been and continues
to be alarmingly high,'®® courts can easily avoid a finding of error under any standard by fully
complying with the three duties of inquiry and notice.

The issue of compliance with inquiry and notice requirements may be raised for the first
time on appeal. ! The ICWA protects the tribe’s rights independent of the other parties, and a
parent or Indian custodian cannot waive the tribe’s rights.'*

185 1y re A.R. (2022) 77 Cal.App.5th 197, 207-208.
136 In re Benjamin M. (2021) 70 Cal.App.5th 735, 744.

187 In re Dezi C. (2022) 79 Cal.App.5th 769, review granted Sept. 21, 2022, S275578.

138 In re 1.G. (2005) 133 Cal.App.4th 1246, 1255 (citing a “virtual epidemic of cases where reversals have been
required because of noncompliance with ICWA”). See, e.g., In re Antonio R. (2022) 76 Cal.App.5th 421; In re J.C.
(2022) 77 Cal. App.5th 70; In re A.R. (2022) 77 Cal. App.5th 197; In re Y.W. (2021) 70 Cal. App.5th 542.

139 In re Isaiah W. (2016) 1 Cal.5th 1, 13; In re Samuel P. (2002) 99 Cal.App.4th 1259, 1267-1268; In re Marinna
J. (2001) 90 Cal. App.4th 731, 733.

190 In re Isaiah W. (2016) 1 Cal.5th 1, 13; In re Samuel P. (2002) 99 Cal.App.4th 1259, 1267.
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IV.  Intervention

A. Right of Tribe and Indian Custodian to Intervene

The ICWA and related California laws revolutionized the right of interested parties to
intervene in Indian child custody proceedings by giving both the child’s tribe and Indian
custodian'®! an absolute right to intervene at any point in any of the following proceedings:

e Foster care placements, guardianships, and conservatorships, if in any of these
types of proceedings (whether voluntary or involuntary, temporary or long- term)
the parent or Indian custodian does not retain the right to have the child returned
upon demand,

e Custody awards to non-parents over the objection of parents;

e Termination of parental rights;

e Preadoptive and adoptive placements (including voluntary relinquishments); and,

Certain delinquency proceedings.'*?

The tribe’s right to intervene is based on its “interest in the child which is distinct from
but on a parity with the interest of the parents.”!”* The right to intervene may be invoked at any
time in a proceeding involving an Indian child, even if for the first time on appeal.'**

There are no federal guidelines on the mechanism for intervention. The California Rules
of Court provide that an intervention may be effected either orally or in writing, and may, but is
not required to, utilize the Notice of Designation of Tribal Representative in a Court Proceeding
Involving an Indian Child (form ICWA-040).'%> However, if the tribe does not appear by
counsel, but instead appears by other designated representative, some form of written
authentication (e.g., tribal council resolution) must be provided to the court stating the
representative’s name and verifying that the representative is authorized to appear pursuant to an
official act of the tribe.!*°

A tribe may choose not to formally intervene, but instead may choose to seek the court’s
permission to simply participate in the proceedings, including receiving notice of and attending

191 An “Indian custodian” is defined as “any Indian person who has legal custody of an Indian child under tribal law
or custom or under State law or to whom temporary physical care, custody, and control has been transferred by the
parent” of an Indian child. (25 U.S.C. § 1903(6); Welf. & Inst. Code, § 224.1(a).) Under the ICWA, Indian
custodians have many of the same rights as parents.

19225 U.S.C. § 1911(c); Welf. & Inst. Code, § 224.4; Fam. Code, § 177(a); Prob. Code, § 1459.5; Cal. Rules of
Court, rule 5.482(d). See also § VIII of this Benchguide (“Delinquency Proceedings”).

193 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 52.

194 In re Desiree F. (2000) 83 Cal.App.4th 460, 472 (the tribe may intervene at any point, including after parental
rights have been terminated).

195 Cal. Rules of Court, rule 5.482(d).

196 Cal. Rules of Court, rule 5.534(e)(1).
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hearings, addressing the court, examining documents,'®’” submitting written reports and

recommendations, and performing other activities requested or approved by the court.'*® Of
course, a tribe’s request to participate does not in any way impact the tribe’s right to formally
intervene at any point later in the proceedings.

Courts must allow the child’s tribe to appear remotely, without a fee, for all ICWA
proceedings.'®® Remote appearances are critical to enabling tribal intervention because a child’s
tribe is often located far from the court handling the child’s ICWA proceedings.

1. Tribes and the Federal Government

An Indian tribe under the Act is any Indian tribe, band, nation or other organized group or
community of Indians recognized as eligible for the services provided to Indians by the Secretary
because of their status as Indians, including any Alaska Native village as defined in section
1602(c) of title 43 of the United States Code.?”* Note that such a definition does not include
Canadian, Mexican, or other foreign indigenous tribes.

The ICWA acknowledges that tribes have an interest in their children “which is distinct
from but on a parity with the interest of the parents.”?°! This relationship between Indian tribes
and their children finds no parallel in other ethnic groups in the United States because of the
unique legal status of tribes.?’> One purpose behind giving tribes more influence in the fate of
their children is to promote tribal self-determination. In other words, determining who will have
the care and custody of tribal children is a fundamentally important way to preserve tribal
identity and culture. Thus, the fate of Indian children is a matter of tribal sovereignty.

a. Haaland v. Brackeen

This unique treatment of Indian children in dependency courts under the Indian Child
Welfare Act was recently upheld by the United States Supreme Court in Haaland v. Brackeen
(2023) 143 S. Ct. 1609. In Haaland v. Brackeen, non-Indian foster and adoptive parents and the
state of Texas (petitioners) challenged the constitutionality of the ICWA on several grounds,
arguing that the ICWA’s adoption preferences established an unconstitutional racial
classification and that the ICW A unconstitutionally supplanted the traditional functions of states
in family law matters.’? Petitioners also challenged some core requirements of the ICWA,
including the active efforts finding, record keeping requirements, and the placement hierarchy
requirement that social workers perform a “diligent search” for relatives in compliance with the
hierarchy.?%*

197 A tribe’s right to access the case file in a dependency proceeding is also protected under Welf. & Inst. Code, §
827(f) and, where the tribe is a party, under 25 USC § 1912(c¢).

198 Cal. Rules of Court, rule 5.534(e)(2).

199 Cal. Rules of Court, rule 5.482(g); see also Bureau of Indian Affairs, Guidelines for Implementing the Indian
Child Welfare Act 8 (2016).

20025 U.S.C. § 1903(8); Welf. & Inst. Code, § 224.1(a).

201 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 52.

202 Ipid.

203 Haaland v. Brackeen (2023) 143 S. Ct. 1609, 1616.

204 Ibid.
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In a 7-2 decision, the United States Supreme Court upheld the ICWA, finding that the
authority granted to Congress by Article I provided Congress with the constitutional authority to
enact the ICWA.2% It further explained that the Indian Commerce Clause authorized Congress
“[t]o regulate Commerce...with the Indian Tribes” and Congress’s power is “plenary and
exclusive.”?% This clause is not limited to just trade, but also addresses certain “Indian
Affairs.”?% As the court noted, the “trust relationship between the United States and the Indian
people” provides the basis for, and constitutionally enables, this exercise of legislative power.2%
Moreover, there is no family law carve-out limiting Congress’ reach or minimizing the scope of
Congress’ power.2%

The U.S. Supreme Court also found that the parties lacked standing to challenge the
ICWA on equal protection grounds.?!® To that end, petitioners argued that the ICWA’s hierarchy
of placement preferences created a barrier that made it more difficult for one group (non-Indians)
to obtain a benefit than it did for members of another group (the group that the ICWA was
created to protect). The U.S. Supreme court found that the petitioners were unable to
demonstrate how this injury would be likely to be redressed by judicial relief.?!! As it explained,
the state officials who implemented the ICWA were not parties to the suit, making redressability
an issue.?'? In addition, the state of Texas lacked standing to challenge the placement preferences
because it had no equal protection rights of its own at stake and could not assert equal protection
claims on behalf of its citizens.?!*> Notably, in a concurring opinion, Justice Kavanaugh
acknowledged that the parties lacked standing, but stated that there may be a serious equal
protection issue with the ICWA, leaving open the door to a challenge from a party who has
standing.?'*

As to the Tenth Amendment, anticommandeering claim raised by petitioners which
attacked the “active efforts” requirements of the ICWA geared towards preventing the breakup
of the Indian family, the U.S. Supreme Court reversed the lower court’s holding that the active
efforts requirement was in violation of the Tenth Amendment’s anticommandeering clause.?"
Here, the requirement applied evenhandedly to state and private actors. The U.S. Supreme Court
explained that legislation, like the ICWA, that applies equally to state and provide actors does
not implicate the Tenth Amendment.?'® The court also rejected the challenges raised to the
ICWA’s placement preferences, including the “diligent search” requirement that is directed at
state agencies, because the court found that once, as here, Congress enacts a valid statute, state
law is preempted to the extent any conflict presents between a federal statute and state law.?!’
Finally, petitioners’ challenges to the record keeping requirements were rejected by the court,

205 1d. at p. 1627.
206 Ibid.
27 Ibid.
208 Id. at p. 1628.
209 Id. at p. 1630.
210 1d. at p. 1641.
211 Id. at p. 1638.
212 Ibid.
23 Id. at p. 1640.
214 1d. atp. 1661.
25 14 at p. 1633.
216 Ibid.
27 4. at p. 1365.
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because ancillary record requirements are a logical consequence of our system of “dual

sovereignty” and under the circumstances presented here do not violate the anticommandeering
218

clause.

2. Non-Federally Recognized Tribes

Under California law, even a non-federally-recognized tribe may participate in
dependency proceedings involving a child who would otherwise be an “Indian child” under the
Act, but for the tribe’s unrecognized status.?!” In an effort to ensure proper inquiry and noticing
and to reduce the number of ICWA-related appeals in child welfare cases, the court and social
workers should apply the “Spirt of the Indian Child Welfare Act” in proceedings where the child
would otherwise be an Indian child but for the unrecognized status of the tribe.??° It should be
noted, however, that petitions involving members of unrecognized tribes do not formally trigger
the ICWA notice requirements.??!

Just as the court has the discretion to allow a participating but non-intervening tribe to
receive notice of and attend hearings, address the court, examine documents, submit written
reports and recommendations, and perform other activities requested or approved by the court,
the court has the same discretion to allow similar involvement from non-federally recognized
tribes. 2?2 Permitting involvement by non-federally recognized tribes can “assist the court in
making decisions that are in the best interest of the child” because, in many cases, a non-
federally recognized tribe can “inform the court and parties to the proceeding about placement
options for the child within the child’s extended family or the tribal community, services and
programs available to the child and the child’s parents as Indians, and other unique interests the
child or the child’s parents may have as Indians.”?** While the court retains discretion to
determine whether and to what extent non-federally recognized tribes may participate, the court
must engage in an analysis of whether or not the child would be considered an Indian child were
it not for the tribe’s status as unrecognized.??*

3. Eligibility for Multiple Memberships

The Act defines an “Indian child’s tribe” as “(a) the Indian tribe in which an Indian child
is a member or eligible for membership or (b), in the case of an Indian child who is a member or
eligible for membership in more than one tribe, the Indian tribe with which the Indian child has
the more significant contacts.”?? In the case of an Indian child who meets the definition of
“Indian child” through more than one tribe, deference should be given to the tribe of which the

218 /4. at p. 1638.

219 Welf. & Inst. Code, § 306.6(a).

220 Judicial Council of California, Following The Spirit of the Indian Child Welfare Act (ICWA),
https://www.courts.ca.gov/documents/Tribal-FollowSpiritICWA.pdf (as of Dec. 21, 2022).

21 In re K.P. (2009) 175 Cal.App.4th 1, 6 (where mother was a member of non-federally recognized tribe, the
ICWA did not give rise to obligation to notice).

222 Welf. & Inst. Code, § 306.6.

223 Welf. & Inst. Code, § 306.6(d).

224 Welf. & Inst. Code, § 306.6(¢e)

255 U.S.C. § 1903(5).
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Indian child is already a member or citizen, unless otherwise agreed to by the tribes.??® If an
Indian child meets the definition of “Indian child” through more than one tribe because the child
is a member or citizen of more than one tribe, or the child is not a member or citizen but is
eligible for membership or citizenship in more than one tribe, the court shall provide the tribes
the opportunity to determine which tribe shall be designated as the Indian child’s tribe. 227 If the
tribes are able to reach an agreement, the agreed-upon tribe shall be designated as the Indian
child’s tribe.??® If the tribes are unable to reach an agreement, the court shall designate as the
Indian child’s tribe, the tribe with which the Indian child has the more significant contacts,
taking into consideration all of the following:

Preference of the parents for membership of the child;

Length of past domicile or residence on or near the reservation of each tribe;
Tribal membership of the child’s custodial parent or Indian custodian;
Interest asserted by each tribe in the child custody proceeding;

Whether there has been a previous adjudication with respect to the child by a
court of one of the tribes; and

o Self-identification by the child, if the child is of sufficient age and capacity to
meaningfully self-identify.?*’

The BIA Guidelines describe best practices related to a child who may have ties to
multiple tribes:

If a child meets the definition of “Indian child” through more than
one Tribe, it is a best practice to communicate with both (or all) of
the Tribes regarding any upcoming actions regarding the child. The
Tribes must be informed that the child may be a member or eligible
for membership in multiple Tribes, and must be given reasonable
opportunity to agree on which Tribe will be designated as the Indian
child’s Tribe for the purposes of the child-custody proceeding. If the
Tribes are unable to reach an agreement, the State court will
designate a Tribe, after considering the factors identified in the
regulation. It is a best practice to conduct a hearing regarding
designation of the Indian child’s Tribe so that the court can gather
the information about the factors identified in the regulation. 2*°

B. Funding for Legal Representation for Tribes

Tribes, unlike most parties involved in dependency proceedings, are not entitled to
appointed counsel. Recent legislation in California, however, established a Tribal Dependency

226 Welf. & Inst. Code, § 224.1(e)(2).

227 Welf. & Inst. Code, § 224.1(e)(3).

228 Welf. & Inst. Code, § 224.1(e)(4).

229 Welf. & Inst. Code, § 224.1(e)(5); 25 C.F.R. § 23.109(c)(2) (2016); Bureau of Indian Affairs, Guidelines for
Implementing the Indian Child Welfare Act 19 (2016).

23025 C.F.R. § 23.109 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act
19 (2016).
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Representation Program, in which California tribes receive funding to pay for legal counsel in
dependency matters.?}! The program makes available $15,000 annual base funding per federally
recognized tribe in California and will distribute the remaining funding according to a
methodology created in consultation with tribes.?3?

C. Extensions of Time

Most child custody proceedings involving an Indian child (except for the detention
hearing in dependency and delinquency cases) may not be held until at least 10 days after receipt
of notice by the parent or Indian custodian and the tribe or Secretary of the Interior.?** If
requested, the parent, Indian custodian or tribe must be granted up to 20 additional days to
prepare for any such proceeding (except under the circumstances listed at California Rules of
Court, rule 5.482(a)(3)).2*

Tribes routinely request the 20-day extension as a matter of course to prepare for
proceedings. The right to such an extension is a matter of both federal law and supplementary
state law specifically intended to apply to the area of Indian child welfare, and in dependency
cases will therefore prevail over other state law provisions of more general application which
require a showing of good cause for continuances.?*> Given a defendant’s right to a speedy trial,
the application of this extension in delinquency cases is as yet unclear.

1 Welf. & Inst. Code, § 10553.14.

232 Ibid.

23325 U.S.C. § 1912(a); Fam. Code, § 180(e); Prob. Code, § 1460.2(¢); Welf. & Inst. Code, § 224.3(d); Cal. Rules of
Court, rule 5.482(a)(1).

23425 U.S.C. §1912(a); Fam. Code, §180(e); Prob. Code, § 1460.2(¢); Welf. & Inst. Code, § 224.3(d); Cal. Rules of
Court, rule 5.482(a)(3).

235 See 25 U.S.C. § 1921.
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V. Evidentiary Requirements
A. Specific Evidence Required in ICWA Cases

The ICWA established two specific, heightened evidentiary requirements for both
involuntary foster care placements and actions terminating parental rights:

(1) A finding supported by evidence, including testimony of a “qualified expert
witness,” that “the continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the child;”
and

(2) Proof that “active efforts [were] made to provide remedial services and
rehabilitative programs designed to prevent the breakup of the Indian family and
that these efforts [were] unsuccessful.”**¢

The ICWA recognizes different types of custody. Although the ICWA does not explicitly
define the phrase “continued custody,” in the context of an “Indian custodian,” the ICWA
distinguishes legal custody from physical custody.?*” At least one California court has held that
“continued custody” in the context of the ICWA includes both physical and legal custody. That
court also noted such an interpretation is consistent with the ICWA’s purpose to preserve the
Indian child’s link to his or her Indian family, tribal, and cultural heritage.?*

The phrase “breakup of the Indian family” means “a situation in which an Indian parent
is unable or unwilling to raise the child in a healthy manner emotionally or physically.”?*

The ICWA applies these two evidentiary requirements to all actions within its definition
of “foster care placement” (placements in foster care homes or institutions, as well as
guardianships and conservatorships where the parent or Indian custodian cannot have the child
returned upon demand) and all actions “resulting in the termination of the parent-child
relationship.”?*’ The rights afforded to parents under the ICWA extend to “any biological parent
or parents [whether Indian or non-Indian] of an Indian child or any Indian person who has
lawfully adopted an Indian child, including adoptions under tribal law or custom.”?*!

In order to ensure better compliance with the ICWA, California incorporated the above
requirements for active efforts and expert witness testimony into state laws and Rules of Court
addressing involuntary foster care placements, guardianships and conservatorships, and actions
involving termination of parental rights.?*?

23625 U.S.C. § 1912(d)~(D).

27 In re Crystal K. (1990) 226 Cal.App.3d 655, 667.

238 Id. at pp. 667-668.

29 Id. atp. 667.

24025 U.S.C. § 1903(1).

24125 U.S.C. § 1903(9); In re Riva M. (1991) 235 Cal.App.3d 403, 411, fn.6.

242 Fam. Code, § 177(a) (incorporating various Welf. & Inst. Code sections into the Family Code where an Indian
child is involved), § 3041(e) (same), § 7892.5 (application of the ICWA evidentiary standards in proceedings
commonly referred to as “abandonment” proceedings); Prob. Code, § 1459.5 (application of the ICWA and various
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B. Likelihood of Serious Emotional or Physical Damage to Child
1. Selection of a Qualified Expert Witness

California law provides that when testimony of a “qualified expert witness” is required in
an Indian child custody proceeding, a “qualified expert witness” shall be qualified to testify
regarding whether continued custody of the child by the parent or Indian custodian is likely to
result in serious emotional or physical damage to the child and shall be qualified to testify to the
prevailing social and cultural standards of the Indian child’s tribe.?** The ICWA itself does not
establish precise qualifications for a qualified expert witness, but persons who may qualify as
expert witnesses, listed in former Welfare and Institutions Code section 224.6, include social
workers, sociologists, physicians, psychologists, traditional tribal therapists and healers, tribal
spiritual leaders, tribal historians, or tribal elders. >** The current Welfare and Institutions Code
section 224.6(c) provides a list of the characteristics of those most likely to qualify as expert
witnesses:

(1) A person designated by the Indian child’s tribe as being qualified to testify to the
prevailing social and cultural standards of the Indian child’s tribe.

(2) A member of the Indian child’s tribe who is recognized by the tribal community
as knowledgeable in tribal customs as they pertain to family organization and
childrearing practices.

(3) Any expert witness having substantial experience in the delivery of child and
family services to Indians, and extensive knowledge of prevailing social and
cultural standards and child-rearing practices within the Indian child’s tribe.?*’

The qualified expert witness cannot be “an employee of the person or agency
recommending foster care placement or a termination of parental rights.”?¢ In other words, a
county social worker, or the social worker regularly assigned to the Indian child, is prohibited
from acting as the qualified expert witness.?*’ If there is difficulty in locating a qualified expert
witness, the court or any party may request the assistance of the Indian child’s tribe or the BIA
office which services that tribe in locating persons qualified to serve as expert witnesses.>*®

Welf. & Inst. Code sections to certain guardianship and conservatorship proceedings); Welf. & Inst. Code, § 224.6
(outlining QEW, detriment requirements), § 361(d) (standards for removal from non-custodial parent), § 361.7
(standards for foster care and termination of parental rights where an Indian child is involved), § 366.26(c)(2)(B)
(standards for termination of parental rights where an Indian child is involved); Cal. Rules of Court, rule 5.485(a)
(standards for placement of an Indian child).

243 Welf. & Inst. Code, § 224.6(a); see also 25 C.F.R. § 23.122(a) (2016).

244 Eff. Jan. 1, 2007 to Dec. 31, 2018.

245 Welf. & Inst. Code, § 224.6(c).

246 Welf. & Inst. Code, § 224.6(a); see Bureau of Indian Affairs, Guidelines for Implementing the Indian Child
Welfare Act 53-55 (2016).

24725 C.F.R. § 23.122(c) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 53-55 (2016).

248 Welf. & Inst. Code, § 224.6(d); 25 C.F.R. § 23.122(b) (2016); Bureau of Indian Affairs, Guidelines for
Implementing the Indian Child Welfare Act 54 (2016). See also California Courts—The Judicial Branch of
California, California Expert Witness List, https://www.courts.ca.gov/8105.htm (as of Dec. 28, 2022).
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While the exact wording of the ICWA calls for “qualified expert witnesses,”?* implying

testimony by multiple witnesses, California courts have relied on the BIA Guidelines and federal
rules of statutory construction and held that only one qualified expert witness is required.?*°
However, the ICWA does not limit the number of expert witnesses that may testify. The court
may accept expert testimony from any number of witnesses, including from multiple qualified
expert witnesses, who may each testify regarding different aspects of the case.?"!

The BIA Guidelines note that a qualified expert witness should have specific knowledge
of the prevailing social and cultural standards of the Indian child’s tribe. The BIA Guidelines also
note, however, that there may be certain circumstances where a qualified expert witness need not
have specific knowledge of the prevailing social and cultural standards of the Indian child’s tribe
in order to meet the statutory standard.?>? Still, there are compelling reasons for the court to
ensure that an expert witness does possess knowledge or experience specific to the Indian child’s
tribe. Foremost, perhaps, is the fact that an Indian child’s connection to his or her tribal
community and culture is a relationship which the ICWA was designed to protect.?> In passing
the ICWA, Congress sought to ensure that Indian child-welfare determinations were not based on
“a white, middle-class standard which, in many cases, forecloses placement with an Indian
family.”?>* Congress recognized that states historically “often failed to recognize the essential
tribal relations of Indian people and the cultural and social standards prevailing in Indian
communities and families.”?>> The ICWA requires, as a remedial measure, expert testimony that
reflects the tribe’s cultural and social standards. With this testimony, the court can consider the
question of whether the continued custody of the child by the parent or Indian custodian is likely
to result in serious emotional or physical damage to the child in the specific context of the
prevailing cultural and social standards of the Indian child’s tribe.?>

An Indian child’s membership in a tribe (or eligibility for membership) typically depends
upon the membership of the child’s parent in that same tribe. When the parent-child relationship
is severed, an Indian child often loses his or her right to membership, which in turn leads to
further losses. For example, without membership, the child may lose regular contact with the
tribal community, the ability to take part in cultural events, access to tribal sources of knowledge
about the tribe’s history and traditions, the right to vote in tribal elections, and the right to
participate in tribal government. These are equally as important as access to economic,
educational, and health benefits that an Indian child’s tribe may provide to its members.

2925 .8.C. § 1912(e), (£).

230 In re Brandon T. (2008) 164 Cal.App.4th 1400, 1411-1412, citing 1 U.S.C. § 1 (“words importing the plural
include the singular”). See also 25 C.F.R. § 23.121(a)-(b) (2016).

3125 C.F.R. § 23.122(a) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 54-55 (2016).

252 Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 54 (2016), accord In re M.B.
(2010) 182 Cal. App.4th 1496, 1503-1505.

253 See 25 U.S.C. §§ 1901, 1902; Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 37.

254 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 37.

255 U.S.C. § 1901(5).

23625 C.F.R. § 23.121(a) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 54 (2016).
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Such barriers to an Indian child’s ability to form a relationship with his or her tribe and to
understand and value his or her Indian heritage are precisely why many Indian tribes prefer long-
term foster care or guardianship to adoption. Under California law, courts may opt not to
terminate parental rights if it is not in an Indian child’s best interest, if doing so would result in a
substantial interference with the child’s connection to or membership in his or her tribe, or if the
child’s tribe identifies guardianship, long-term foster care, tribal customary adoption, or other
permanent living arrangement as the preferred alternative to adoption.?>’ Use of an expert
witness familiar with the Indian child’s tribe can provide the court with valuable knowledge
about the workings of the tribe and about what present or future losses the child may sustain if
parental rights are terminated.

If personal appearance by an expert witness having knowledge of or experience with the
Indian child’s tribe at a hearing is difficult, the court may accept a declaration or affidavit from
the qualified expert witness in place of testimony, so long as all parties stipulate to such in
writing, and so long as the court determines that the stipulations were made knowingly,
intelligently, and voluntarily.?>® Following the COVID-19 pandemic, rule 5.482(g) was added to
the California Rules of Court, allowing for tribal appearance by telephone or other remote means
in proceedings governed by ICWA. No fee may be charged to a tribe for a remote appearance.>>

While the expert witness requirement is not constitutionally compelled and therefore may
be waived expressly or by failure to object at the trial court level, a stipulation or failure to object
constitutes a waiver only if the court is satisfied that the party has been fully advised of the
requirements of the ICWA, and has knowingly, intelligently, and voluntarily waived those
requirements.?® Any such stipulation must be agreed to in writing.2®! Thus, where multiple
parties are involved in an ICWA case, the requirement for expert witness testimony will remain
unless all parties entitled thereto each make a knowing, intelligent, and voluntary waiver, with a
stipulation in writing.

2. Standards of Proof

In support of a finding that the “continued custody of the child by the parent or Indian
custodian is likely to result in serious emotional or physical damage to the child” in foster care
placements, the Act requires that there must be clear and convincing evidence.?%? For all actions
which result in the termination of parental rights, the standard of proof is elevated to evidence
beyond a reasonable doubt.?%* As discussed elsewhere in this Benchguide, California has
incorporated the ICWA standards discussed in this section into state law.26*

The Code of Federal Regulations and BIA Guidelines suggest that the evidence justifying
the removal of Indian children from their families must not be based on socioeconomic

257 Welf. & Inst. Code, § 366.26(c)(1)(B)(vi); Cal. Rules of Court, rule 5.486(b).
258 Welf. & Inst. Code, § 224.6(¢).

239 Cal. Rules of Court, rule 5.482(g).

260 Welf. & Inst. Code, § 361(c)(6)(A); Cal. Rules of Court, rule 5.485(a)(2).

261 Cal. Rules of Court, rule 5.485(a)(2).

26225 U.S.C. § 1912(e).

26325 U.S.C. § 1912(h).

264 See Benchguide, fn. 242.
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conditions.?®® In fact, the Code of Federal Regulations requires that, for a foster care placement
or termination of parental rights, the evidence show a causal relationship between the particular
conditions in the home and the likelihood that continued custody of the child will result in
serious emotional or physical damage to the child.?°® Without a causal relationship, evidence that
shows only the existence of community or family poverty, isolation, single parenthood,
custodian age, crowded or inadequate housing, substance abuse, or nonconforming social
behavior (such as dressing in a manner that others perceive as strange, an unusual or disruptive
manner of speech, or discomfort in or avoidance of social situations) does not by itself constitute
evidence that continued custody is likely to result in serious emotional or physical damage to the
child.?” The Guidelines point out that “children can thrive when they are kept with their parents,
even in homes that may not be ideal in terms of cleanliness, access to nutritious food, or personal
space, or when a parent is single, impoverished, or a substance abuser.”?®® Unless there is a
causal connection between one of these perceived shortfalls and the child’s well-being, such
shortcomings cannot be the basis of a foster care placement or termination of parental rights.

The ICWA also provides that, where a state or federal law applicable to child custody
proceedings applies “a higher standard of protection to the rights of the parent or Indian
custodian of an Indian child” than the ICWA itself, courts shall apply that higher standard.?®
California law both echoes this provision and extends it further, applying any higher federal or
state standard of protection not only to a child’s parent or Indian custodian, but also to the child’s
tribe.?’® For example, California law requires “further inquiry regarding the possible Indian
status of the child” when “the court, social worker, or probation officer has reason to believe that
an Indian child is involved in a proceeding.”?’! This addition demonstrates yet again the state
legislature’s intent to protect the connection between an Indian child and his or her tribe.

C. Active Efforts
1. What Constitutes Active Efforts

The ICWA requires that any party (most often, the case-carrying social worker) seeking a
foster care placement or a termination of parental rights must first show that “active efforts” have
been made by that party “to provide remedial services and rehabilitative programs designed to
prevent the breakup of the Indian family and that these efforts have proved unsuccessful.”?’> The
ICWA does not define “active efforts,” however, federal regulations define active efforts as
“affirmative, active, thorough, and timely efforts intended primarily to maintain or reunite an

26525 C.F.R. § 23.121(c) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 52 (2016).

2625 C.F.R. § 23.121(c) (2016).

26725 C.F.R. § 23.121(d) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 52-53 (2016).

268 25 C.F.R. § 23.121(d) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 53 (2016).

2925 U.S.C. § 1921; see In re T.G. (2020) 58 Cal. App.5th 275, 288.

270 Fam. Code, § 175(d); Prob. Code, § 1459(d); Welf. & Inst. Code, § 224(d).

2711 Welf. & Inst. Code, § 224.2(e).

2225 U.8.C. § 1912(d).
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Indian child with his or her family.”?”* Under California law, “active efforts shall be assessed on
a case-by-case basis... [,] shall be made in a manner that takes into account the prevailing social
and cultural values, conditions, and way of life of the Indian child’s tribe... [, and] shall utilize
the available resources of the Indian child’s extended family, tribe, tribal and other Indian social
service agencies, and individual Indian caregiver service providers.”?’* In addition, “[a]ctive
efforts to provide services must include pursuit of any steps necessary to secure tribal
membership for a child if the child is eligible for membership in a given tribe, as well as attempts
to use the available resources of extended family members, the tribe, tribal and other Indian
social service agencies, and individual Indian caregivers.”?”®

Active efforts have been characterized in the following ways:

e Timely and affirmative steps taken to avoid the breakup of Indian families
whenever possible by providing services designed to remedy problems which
might lead to severance of the parent-child relationship;?"®

o Efforts that assist the parent or Indian custodian with the steps of the case plan
and with accessing and developing resources necessary to satisfy the case plan,
rather than requiring that the case plan be performed on its own;>”” and

e Efforts provided in a manner consistent with the prevailing social and cultural
conditions of the Indian child’s tribe, and in partnership with the child, parents,
extended family, and tribe.?”®

Examples of active efforts include:

e Conducting a comprehensive assessment of the circumstances of the Indian
child’s family, with a focus on safe reunification as the most desirable goal;

o Identifying appropriate services and helping the parents to overcome barriers,
including actively assisting the parents in obtaining such services;

e Identifying, notifying, and inviting representatives of the Indian child’s tribe to
participate in providing support and services to the Indian child’s family and in
family team meetings, permanency planning, and resolution of placement issues;

e Conducting or causing to be conducted a diligent search for the Indian child’s
extended family members, and contacting and consulting with extended family
members to provide family structure and support for the Indian child and the
Indian child’s parents;

e Offering and employing all available and culturally appropriate family
preservation strategies and facilitating the use of remedial and rehabilitative
services provided by the child’s tribe;

e Taking steps to keep siblings together whenever possible;

2325 C.F.R. § 23.2 (2016).

274 Welf. & Inst. Code, § 361.7(b); see also Cal. Rules of Court, rule 5.485(c).

275 Cal. Rules of Court, rule 5.485(c)(3).

276 Letitia V. v. Superior Court (2000) 81 Cal.App.4th 1009, 1016.

277 I re K.B. (2009) 173 Cal.App.4th 1275, 1287.

278 25 C.F.R. § 23.2 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 40-
41 (2016).

-36-



California Judges Benchguide—The Indian Child Welfare Act © 1998, 2000, 2010, 2012, 2023 by California Indian Legal Services

e Supporting regular visits with parents or Indian custodians in the most natural
setting possible as well as trial home visits of the Indian child during any period
of removal, consistent with the need to ensure the health, safety, and welfare of
the child;

e Identifying community resources including housing, financial, transportation,
mental health, substance abuse, and peer support services and actively assisting
the Indian child’s parents or, when appropriate, the child’s family, in utilizing and
accessing those resources;

e Monitoring progress and participation in services;

e Considering alternative ways to address the needs of the Indian child’s parents
and, where appropriate, the family, if the optimum services do not exist or are not
available;

e Providing post-reunification services and monitoring;>”’

e Pursuing any steps necessary to secure tribal membership for a child if the child is
eligible for membership in a given tribe;>*

e Attempting to use the available resources of extended family members, the tribe,
tribal and other Indian social service agencies, and individual Indian caregivers.?%!

Leading child welfare organizations commonly refer to the ICWA as the “gold standard”
for child welfare dependency practice, seeing it as providing added protections above and
beyond those present in non-ICWA dependency cases.?®> And, while some states understand
“active efforts” and “reasonable efforts™ as relative to each other, where “active efforts” is higher
on the continuum of efforts required and “reasonable efforts™ is lower on that continuum, other
states consider “active efforts” to be essentially the same as “reasonable efforts.”?%3 Regardless
of how active efforts are viewed in relation to reasonable efforts, the focus should be on the
quality of the actions and courts should ensure that those actions are “affirmative, active,
thorough, and timely.”?34

2. Use of Tribal Services

Use of services available through a tribe or through Indian social service agencies (where
available) is a mandatory component of active efforts.?3> Additionally, tribes often have access to
services specifically oriented towards Indian cultural values and beliefs, which may be much
more likely to reach a successful outcome than similar non-Indian services. Any efforts to utilize

27925 C.F.R. § 23.2 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 41-
42 (2016); Welf. & Inst. Code, § 224.1(f).

280 Cal. Rules of Court, rule 5.485(c)(3). See also Welf. & Inst. Code, § 16001.9 (child in foster care has right to
“receive assistance in becoming a member of an Indian tribe or Alaskan village in which the child is eligible for
membership or citizenship”), § 317(e)(3) (minor’s counsel has a duty to investigate the interests of the child beyond
the scope of the juvenile proceeding” and to “report to the court other interests of the child that may need to be
protected”).

281 Cal. Rules of Court, rule 5.485(c)(3).

282 Fletcher, States and Their American Indian Citizens (2017) 41 Am.Indian.L.Rev. 319, 341.

283 Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 39 (2016).

28425 C.F.R. § 23.2 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 39
(2016).

285 Welf. & Inst. Code, § 361.7(b).
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tribal or cultural remediation programs should be supported and encouraged, and collaboration
should occur to ensure Indian parents have access to culturally-appropriate programs.

3. Standard of Proof

Prior to ordering an involuntary foster-care placement or termination of parental rights,
the court must conclude that active efforts have been made to prevent the breakup of the Indian
family and that those efforts have been unsuccessful.?%¢ Active efforts must be documented in
detail in the record.?®” Thus, an “active efforts” finding is required if a detention, jurisdiction, or
disposition hearing in an involuntary child-custody proceeding includes a judicial determination
that the Indian child must be placed in or remain in foster care.?®® In order to satisfy this
requirement, active efforts should be provided at the earliest point possible.?® It is also good
practice for a court to inquire about active efforts at every court hearing and actively monitor
compliance with the active efforts requirement.?*°

At a disposition hearing, a removal from the physical custody of a parent requires that the
court make its detriment finding based on clear and convincing evidence.?’! Neither the ICWA,
nor California law, however, specifies the particular standard of proof required for a finding that
active efforts were provided in the disposition-hearing setting.?

In the context of terminating parental rights, the standard is higher. There, the court must
make a determination, supported by evidence beyond a reasonable doubt, “that the continued
custody of the child by the parent is likely to result in serious emotional or physical damage to
the child.”?** Termination of parental rights also requires the court to find by clear and
convincing evidence that active efforts were made.?**

4. Other Active Efforts Requirements

“Active efforts” requirements not related to the provision of remedial and rehabilitative
services include making (and documenting in the record) active efforts to comply with the
ICWA’s placement preferences.?”® Additionally, the California Rules of Court provide that
“active efforts” must include pursuit of any steps necessary to secure tribal membership for a
child if the child is eligible for membership in a given tribe, as well as attempts to use the
available resources of extended family members, the tribe, tribal and other Indian social service
agencies, and individual Indian caregivers.?%

2625 U.S.C. § 1912(d): 25 C.F.R. § 23.120(a) (2016).

2725 C.F.R. § 23.120(b) (2016); Welf. & Inst. Code, § 361.7(a).

288 25 C.F.R. § 23.2 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 42
(2016).

289 Ibid.

290 Id. at p. 43.

21 Welf. & Inst. Code, § 361(c); Cal. Rules of Court, rule 5.695(c).

2225 C.F.R. § 23.120 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act
44 (2016).

293 Cal. Rules of Court, rule 5.486(a)(2).

294 Cal. Rules of Court, rule 5.486(a)(1).

295 Welf. & Inst. Code, § 361.31(m), but see In re 4.4. (2008) 167 Cal.App.4th 1292, 1318-1319.

2% Cal. Rules of Court, rule 5.485(c)(3).
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5. Where Active Efforts Might Not Be Required

California’s statutory language suggests that active efforts must be made even if a parent
is eligible for bypass of reunification services pursuant to Welfare and Institutions Code section
361.5.%°7 Welfare and Institutions Code section 361.7, subdivision (a), specifically states that
active efforts must be provided “[n]otwithstanding” the provisions that allow a court to bypass a
parent’s reunification services. At least two cases, however, have found that despite this express
statutory language applicable to ICWA cases, there are certain circumstances in which providing
remedial services would be an idle act and the law does not require the performance of idle
acts.?”®

D. Other Required Findings Relating to Case Planning

Under California law, a Child and Family Team (CFT) is tasked with “help[ing] achieve
positive outcomes for safety, permanency, and well-being” for dependent children,?*® and must
include a member of the child’s tribe.>?’ One of the duties of the CFT is to “[p]rovid[e] input into
the development of a child and family plan.”3*! The case plan, in turn, is defined as the “central
unifying tool” for providing services in a child welfare case.?%? At all review hearings involving
an Indian child, the court must consider the case plan submitted by the agency and must make a
finding that “the agency consulted with the Indian child’s tribe... and [that] the tribe was actively
involved in the development of the case plan...”3% If instead the court finds that the agency did
not consult with the Indian child’s tribe or that the tribe was not actively involved in the
development of the case plan, the court must order the agency to consult with the tribe.>** The
agency may only be relieved of this duty to consult with the tribe if the court finds that the tribe
is “unable, unavailable, or unwilling to participate.”3%

297 Welf. & Inst. Code, § 361.7(a).

298 Letitia V. v. Superior Court (2000) 81 Cal.App.4th 1009, 1016; In re K.B. (2009) 173 Cal.App.4th 1275, 1283-
1284.

299 Welf. & Inst. Code, § 16501(a)(4).

300 Welf. & Inst. Code, § 16501(a)(4)(B)(H)(VII).

301 Welf. & Inst. Code, § 16501(a)(4)(A)().

302 Welf. & Inst. Code, § 16501.1(a)(1).

303 Cal. Rules of Court, rule 5.708(£)(7).

304 Cal. Rules of Court, rule 5.708(£)(8).

395 Ibid.
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VI. Placement
A. Tribal Social and Cultural Standards

If an Indian child cannot be returned to a parent or Indian custodian, the child must be
placed within a mandatory order of preference for placements, absent good cause to deviate from
those placement preferences.* The U.S. Supreme Court has characterized these placement
preferences as “[t]he most important substantive requirement imposed [by the [ICWA] on state
courts.”3” Most recently, this nation’s high court again upheld the placement preferences
enumerated in the ICWA in its decision, Haaland v. Brackeen.’*®

If it becomes necessary to remove an Indian child from his or her home, the ICWA
mandates that the child’s subsequent placement “reflect[s] the unique values of Indian
culture.”?% Courts evaluating a child’s placement must apply tribal social and cultural
standards.>!° The importance of unique Indian social and cultural standards cannot be
overemphasized. A tribe might rely on its social and cultural standards, for example, in defining
who qualifies as a child’s “extended family member,”*!! in approving a particular foster home,*'
in establishing an order of placement preference different than that set forth in the ICWA,*!® or
in issuing a tribal customary adoption order.>!*

California has also recognized the significance of culturally-appropriate placement to
both Indian children and tribes and has declared that the policy of the state shall be to place an
Indian child, “whenever possible, in a placement that reflects the unique values of the child’s
tribal culture and is best able to assist the child in establishing, developing, and maintaining a
political, cultural, and social relationship with the child’s tribe and tribal community.”>!>

California statutes further support tribal cultures and customs by requiring that juvenile
court and social workers consider “tribal customary adoption” as an additional permanent
placement option, an option that is consistent with many tribes’ disfavoring of the termination of
parental rights.>!® With this option, tribes are able to respond in a culturally appropriate manner
to ensure that Indian children have meaningful connections with their tribal communities while
also receiving permanency.

30625 U.S.C. § 1915.

397 Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36-37.
3% Haaland v. Brackeen (2023) 143 S.Ct. 1609.

3925 U.S.C. § 1902.

31025 U.S.C. § 1915(d).

M25U.S.C. § 1903(2).

31225 U.S.C. § 1915(b)(ii).

3325 U.S.C. § 1915(c).

314 Welf. & Inst. Code, § 366.24(a)(1).

315 Fam. Code, § 175(a)(1); Prob. Code, §1459(a)(1); Welf. & Inst. Code, § 224(a)(1); see also Welf. & Inst. Code, §
16001.9(a)(1) (rights of foster child).

316 Welf. & Inst. Code, § 366.24(b).
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B. Placement Preferences

There are two different orders of placement preference within the statutory framework for
child custody proceedings involving an Indian child. One preference set is for foster care
placements and the second is for adoptive placements. The placement preferences for
preadoptive and similar placements (foster care, guardianship, etc.) are listed below in
descending order of priority:

(1) A child’s extended family member.

(2) A foster home licensed, approved, or specified by the child’s tribe.

(3) An Indian foster home licensed or approved by an authorized non-Indian licensing
authority.

(4) An institution approved by an Indian tribe or operated by an Indian organization
which has a program suitable to meet the Indian child’s needs.>!”

Note that such placements must also take into account the temporary placement’s
approximation to a family, the child’s special needs (if any), the restrictiveness of the setting, and

the proximity to the child’s home.*!®

The preferences for adoptive placements are as follows, in descending order of priority:

(1) A child’s extended family member.
(2) A member of the child’s tribe.
(3) Another Indian family.3"”

The above preferences apply not only to the initial placement of an Indian child after
removal but also when a child is removed from a foster care home or institution, guardianship, or
adoptive placement for subsequent further placement.>2° As mentioned previously, the Indian
child’s tribe may establish a different order of preference than those above, which must be
followed so long as it is the least restrictive setting appropriate to the child’s particular needs.?*!

In cases where no preferred placement is available, “active efforts” must then be made
and documented to ensure that the child’s placement is “with a family committed to enabling the
child to have visitation with ‘extended family members’ and participation in the cultural and
ceremonial events of the child’s tribe.”*??> Also note the record must document efforts made to
comply with the ICWA’s placement preferences and must be made available to the child’s tribe
at any time.*??

31725 U.S.C. § 1915(b); Welf. & Inst. Code, § 361.31(b); 25 C.F.R. § 23.131 (2016); Bureau of Indian Affairs,
Guidelines for Implementing the Indian Child Welfare Act 57-58 (2016).

318 Welf. & Inst. Code, § 361.31(b).

31925 U.S.C. § 1915(a); Welf. & Inst. Code, § 361.31(c); 25 C.F.R. § 23.130 (2016); Bureau of Indian Affairs,
Guidelines for Implementing the Indian Child Welfare Act 56-57 (2016).

320 Fam. Code, § 175(b); Prob. Code, § 1459(b); Welf. & Inst. Code, § 224(b).

321 Welf. & Inst. Code, § 361.31(d).

322 Cal. Rules of Court, rule 5.485(b)(8).

2325 U.S.C. § 1915().
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C. Tribally Approved Homes

Under both federal and state law, a federally recognized Indian tribe is authorized to
approve or license a home for foster care or adoption according to the tribe’s own licensing
standards.*?* The home is not required to obtain a state or county license. Instead, the tribe may
approve or license the home based on its own social and cultural standards. A tribally approved
home is “equivalent to a state-licensed or county-licensed or approved home, including an
approved resource family home.”3?* Despite the broad discretion provided to tribes, background
check requirements still apply to a tribally approved home.*?°

D. Good Cause for Deviation from Order of Preference
1. Grounds for Good Cause

Congress determined that a placement with the Indian child’s extended family or tribal
community will serve the child’s best interest in most cases.>?’ In light of this ICW A-specific
best interest standard for an Indian child, a court may only deviate from the ICWA’s placement
preferences if there is good cause to do so0.%?® The party requesting a deviation from the ICWA’s
placement preferences bears the burden of establishing good cause based on clear and
convincing evidence.?? A court’s good cause finding must be based on at least one of the
following:

(1) The request of the parent or Indian custodian;

(2) The request of the Indian child, if the child is of sufficient age and capacity to
understand the decision;

(3) The presence of a sibling attachment that can be maintained only through a
particular placement;

(4) The extraordinary physical, mental, or emotional needs of the Indian child,
including specialized treatment services that may be unavailable in the
community where families who meet the placement preferences live;

(5) The unavailability of suitable families based on a documented diligent effort to
identify families meeting the placement-preference criteria.>*°

32425 U.S.C. § 1915(b)(ii); Welf. & Inst. Code, § 224.1(r); Cal. Dept. of Social Services, All County Letter No. 14-
10 (Jan. 31,2014) p. 1.

325 Welf. & Inst. Code, § 224.1(r).

326 Ibid.

32725 C.F.R. § 23.130(a) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 60 (2016).

32825 U.S.C. § 1915(a), (b); Welf. & Inst. Code, § 361.31(h)-(j); Cal. Rules of Court, rule 5.485(b)(2); see also Fam.
Code, § 177(a); Prob. Code, § 1459.5(b) (both incorporating by reference Welf. & Inst. Code, § 361.31).

329 Welf. & Inst. Code, § 361.31(i); Cal. Rules of Court, rule 5.485(b)(2), (b)(5); see also Fam. Code, § 177(a); Prob.
Code, § 1459.5(b) (both incorporating by reference Welf. & Inst. Code, § 361.31).

30 Welf. & Inst. Code, § 361.31(j); see also Cal. Rules of Court, rule 5.485(b)(3); 25 C.F.R. § 23.132 (2016);
Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 60-62 (2016).
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Emotional bonding between a child and his or her placement which occurs as a result of a
local or state agency’s failure to comply with the ICWA cannot constitute good cause for
deviating from the ICWA’s placement preferences.>’!

2. Existing Indian Family Doctrine

The so-called Existing Indian Family Doctrine is a judicially-created exception to
application of the ICWA, which viewed an existing and significant social or cultural connection
to an Indian tribe or community as a necessary prerequisite to the application of the ICWA.3*
On both a state and a federal level, this doctrine has been repudiated.

Welfare and Institutions Code section 224, subdivision (a)(2), specifies that if the child is
an Indian child, that child’s connection to the tribal community shall be “encouraged and
protected, regardless of whether the child is in the physical custody of an Indian parent or Indian
custodian at the commencement of an Indian child custody proceeding.” Federal regulations
similarly prohibit any state court from relying on the so-called Existing Indian Family Doctrine
to avoid application of the ICWA: “In determining whether ICWA applies to a proceeding, the
State court may not consider factors such as the participation of the parents or the Indian child in
Tribal cultural, social, religious, or political activities, the relationship between the Indian child
and his or her parents, whether the parent ever had custody of the child, or the Indian child’s
blood quantum.”3*3

3. Criminal Record Exemptions

Even where a home is approved by a tribe, criminal background checks are required prior
to placing dependent children with relatives or prospective guardians who are not licensed or
certified foster parents.>** Health and Safety Code section 1522 sets forth which convictions are
bars to placement and which convictions are exemptible offenses.

Where a criminal record impacts an agency’s ability to follow the ICWA placement
preferences, the “agency must either ask for a waiver of the disqualiffication] . . . or adequately
support its reasons for not doing so if failure to request a waiver results in a placement that
contravenes the ICWA preferences.”**® In addition, where a waiver is requested, “the Director of
DSS may not unreasonably deny such exemption, for to do so would necessarily frustrate goals
the ICWA is intended to achieve.”%¢

31 Welf. & Inst. Code, § 361.31(1); see also In re Desiree F. (2000) 83 Cal.App.4th 460, 476; 25 C.F.R. § 23.132(e)
(2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare Act 63 (2016).

332 In re Santos (2001) 92 Cal.App.4th 1274, 1304.

33325 C.F.R. § 23.103(c) (2016).

334 Welf. & Inst. Code, § 224.1(x).

335 In re Jullian B. (2000) 82 Cal.App.4th 1337, 1347.

336 Ibid.
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E. Concurrent Planning/Tribal Customary Adoption

As part of concurrent planning, an agency must consult with the tribe to discuss whether
the tribe would like to offer tribal customary adoption as an option for permanency.**’ As early
as disposition, the court must make a finding as to whether the tribe was actively involved in
developing the case plan and whether tribal customary adoption was considered as an
appropriate permanent plan if reunification is unsuccessful.>*® Pursuant to Welfare and
Institutions Code section 366.24, subdivision (b): “Whenever an assessment is ordered pursuant
to section 361.5, 366.21, 366.22, 366.25, or 366.26 for Indian children, the assessment shall
address the option of tribal customary adoption.” By requiring consultation with the tribe about
tribal customary adoption at each hearing where permanency is contemplated, California law
supports tribal cultures and customs by requiring that the juvenile court and social workers
consider an option that is consistent with many tribes’ disfavoring of the termination of parental
rights.>3° With this option, tribes are able to respond in a culturally appropriate manner to ensure
that Indian children have meaningful connections with their tribal communities while also
receiving permanency.*

It is incumbent upon the tribe to develop the tribal customary adoption order.**! This
process ensures that the tribe’s customs, laws, and procedures are reflected in the order, further
promoting tribal sovereignty.>** The order must include a description of “the modification of the
legal relationship of the birth parents and the child including any contact, any responsibilities of
the birth parents and any rights of inheritance of the child.”*** It must also address the child’s
legal relationship with the tribe*** and, in that regard, it promotes the interests of Indian children
and tribes by establishing an enduring connection between Indian children and their tribes.

Examples of possible provisions in a tribal customary adoption order might include:
proposed options for how the child may remain engaged in cultural and other tribal activities,
clear instructions regarding how a child may obtain tribal services, and whether the child’s name
is going to be changed or modified.

Concurrent planning with a tribe must continue, even if long-term foster care is selected
as the permanent plan. Tribal customary adoption must be considered at review hearings held
every six months thereafter.>* The agency must consult with the tribe and revisit tribal
customary adoption prior to the final review hearing before a child turns eighteen.>*

337 Welf. & Inst. Code, §§ 358.1(j), 366.24(b).

338 See Cal. Rules of Court, rules 5.708(£)(7), 5.708()(8); 5.715(b)(4); 5.720(a)(3); 5.722(a)(4); 5.725.
339 See Cal. Rules of Court, rule 5.486(b)(3).

340 All tribal customary adoption court forms are available through the California Courts website,
https://www.courts.ca.gov/12569.htm (as of Aug. 14, 2023).

31 Welf & Inst. Code, § 366.24(c)(6).

342 See Welf & Inst. Code, § 366.24(a)(1).

33 Welf. & Inst. Code, § 366.24(c)(10)(A).

34 Ibid.

345 Welf. & Inst. Code, §§ 366.3(e)(8), 366.3(h), 366.3(i).

346 Welf. & Inst. Code, § 366.31(e)(5).
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For out of state tribes, one of the potential pitfalls of tribal customary adoption is that the
out of state tribe’s only means of learning about tribal customary adoption may be through the
agency. Therefore, it is important that the court ensures that the tribe has been advised by the
agency about tribal customary adoption as an available permanent plan option. Child Family
Team (CFT) meetings may be an ideal venue for communicating details about tribal customary
adoption to out of state tribes.

It is important to remember that only the tribe has the authority to designate tribal
customary adoption as a permanent plan.>*’ Some tribes may prefer guardianship over tribal
customary adoption or not have the infrastructure available to support a tribal customary
agreement. As a result, it is important to get the tribe’s buy-in before discussing tribal customary
adoption as an available permanent plan with the family. In some cases, tribal customary
adoption may not be consistent with a tribe’s customs, values, and traditions.

F. Post-Adoption Contact Agreements

In the event that a tribe elects not to pursue tribal customary adoption but still wants to
encourage the continuation of a relationship between the child and the tribe, it may wish to
consider a post-adoption contact agreement, pursuant to Family Code section 8616.5. A post-
adoption contact agreement allows for ““...an Indian tribe that the child is a member of and the
child [to] enter into a written agreement permitting postadoption contact between the child and
birth relatives, including the birth parent or parents or any siblings, or an Indian tribe.”**® The
content of the agreement may include: “Provisions for visitation between the child and a birth
parent or parents and other birth relatives, including siblings, and the child’s tribe.”** If the
agreement concerns a child who is a former dependent of the court pursuant to section 300, “an
attorney must be appointed to represent the child for purposes of participation in and consent to
any contact after adoption agreement, regardless of the age of the child.”*>* The court that grants
the petition for adoption and approves the post-adoption contact agreement must retain
jurisdiction over the agreement.>>!

37 Welf & Inst. Code, § 366.24(c)(6).
348 Cal. Rules of Court, rule 5.451(b).
9 Fam. Code, § 8616.5(b)(2)(A)

330 Cal. Rules of Court, rule 5.451(e)(2).
351 Cal. Rules of Court, rule 5.451(h).
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VII. Petition to Invalidate State Court Proceedings

Under section 1914 of title 25 of the United States Code, a state court child custody
proceeding may be “invalidated” if certain provisions of the ICWA are violated.*>? This
provision of the ICWA is sometimes referred to as the “enforcement provision” of the ICWA.3>?
An invalidation action may be based on a violation of any provision set forth in United States
Code title 25, section 1911 (jurisdictional issues, including transfer to tribal court, intervention,
and full faith and credit to tribal acts and proceedings), section 1912 (involuntary custody
proceeding issues, including notice, time extensions, appointment of counsel, examination of
documents filed with the court, active efforts, and evidentiary requirements), or section 1913
(voluntary custody proceeding issues, including consent and withdrawal of consent). Invalidation
may be sought by the Indian child, the child’s tribe, or a parent or Indian custodian from whose
custody the child was removed.*>*

A. “Court of Competent Jurisdiction”

The ICWA provides that a party with standing to petition for invalidation may do so in
“any court of competent jurisdiction.”*3 However, that term is not defined by the Act.

In the state court context, when an Indian child is a dependent child, a ward of the
juvenile court, or otherwise the subject of an open or pending juvenile court proceeding, the
juvenile court is deemed a “court of competent jurisdiction” under the California Rules of
Court.>*® However, because “California law prohibits one department of a superior court from
invalidating a ruling made by another department of the same court,” the petition to invalidate
must be brought before the same court whose ruling the challenging party is contesting.> If that
petition for invalidation results in an order by the juvenile court denying it, that order may be
challenged on appeal.®>® The rules of appellate procedure in the juvenile dependency context are
complex and beyond the scope of this Benchguide.

On the federal court level, the Ninth Circuit Court of Appeals has held that the ICWA
creates federal question jurisdiction, thus permitting a federal district court to review a state
court’s actions for violations of the ICWA.*° Specifically, the Ninth Circuit held: 1) that
“Congress may authorize federal district courts to review state court judgments,”3®° 2) that a
federal district court is a “court of competent jurisdiction” as set forth in the ICWA,**! and 3)
that “§1914 grants federal district courts the authority to invalidate state court actions that violate

352 California law parallels the federal ICWA provision for invalidation. (Fam. Code, § 175(e); Prob. Code, §
1459(e); Welf. & Inst. Code, § 224(e); Cal. Rules of Court, rule 5.487(a).)

353 In re W.B. (2012) 55 Cal.4th 30, 49; In re A.C. (2015) 239 Cal.App.4th 641, 652; In re Jonathon S. (2005) 129
Cal.App.4th 334, 341-342.

33425 U.S.C. § 1914; Fam. Code, § 175(e); Prob. Code, § 1459(e); Welf. & Inst. Code, § 224(e); Cal. Rules of
Court, rule 5.487(a); In re K.B. (2009) 173 Cal.App.4th 1275, 1281-1282.

3525 U.S.C. § 1914.

336 Cal. Rules of Court, rule 5.487(b).

357 Slone v. Inyo Co. Juvenile Ct. (1991) 230 Cal.App.3d 263, 268-270.

358 See Welf. & Inst. Code, § 395(a)(1); In re Jonathon S. (2005) 129 Cal. App.4th 334, 342.

3% Doe v. Mann (9th Cir. 2005) 415 F.3d 1038, 1045.

360 1d. at p. 1043.

31 Id. at pp. 1046-1047.
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[25 U.S.C.]1§§ 1911, 1912, and 1913.7362
B. Form of Petition for Invalidation

The ICWA provides that certain parties “may petition... to invalidate” a court action that
violates certain provisions of the ICWA, but it does not specify or limit what form the petition
should take.®* There is no Judicial Council form for such an action. The most commonly
accepted procedure is to file a “petition to invalidate” with the juvenile court but, as discussed
above, raising the issue on appeal if the petition is denied or raising it for the first time in the
federal court are also options.

C. Effect of Invalidation

For many years, most ICWA cases discussing invalidation in California involved failure
to provide proper notice as required by section 1912 of title 25 of the United States Code, a
problem identified by at least one court as a “virtual epidemic.”¢* At the time of publication of
this Benchguide, the most common ICWA issue on appeal involved inadequate inquiry as to
whether a child was an Indian child for purposes of the ICWA.3%

There have been consistent splits of authority among California appellate courts on the
topic of whether and when inquiry and notice errors constitute reversible error.3*® At the time
this Benchguide was published, the California Supreme Court was considering the issue of what
constitutes reversible error when a child welfare agency fails to make the statutorily required
inquiry concerning a child’s potential Indian ancestry.¢

D. Timing of Petition

Section 1914 does not establish a time period within which a petition to invalidate must
be made. In the context of appeals, any party may contest a failure to notice even if for the first
time on appeal, as ultimately it is the responsibility of the courts, and not parents, children, or
tribes, to ensure compliance with the ICWA’s notice requirements.>*® This comports with a
tribe’s right to intervene “at any point in the proceeding,” even ifits first involvement in the case
is on appeal.>®® The same logic should apply to the remainder of the substantive provisions in
Sections 1911, 1912, and 1913 as well.

32 Id. at p. 1041.

36325U.8.C. § 1914.

364 In re 1.G. (2005) 133 Cal.App.4th 1246, 1254-1255.

365 See In re K.T. (2022) 76 Cal.App.5th 732, 744.

366 See, e.g., In re Brooke C. (2005) 127 Cal.App.4th 377, 384-386 (notice); cf. Nicole K. v. Superior Court (2007)
146 Cal.App.4th 779, 784-785 (notice); In re Dezi C. (2022) 79 Cal.App.5th 769, 777-779, review granted Sept. 21,
2022, S275578 (inquiry).

37 In re Dezi C. (2022) 79 Cal. App.5th 769, 777-779, review granted Sept. 21, 2022, S275578.

368 See In re Isaiah W. (2016) 1 Cal.5th 1, 12-13.

3925 U.S.C. § 1911(c).
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VIII. Delinquency Proceedings

One study of youth incarceration rates found that tribal youth are incarcerated three times
more often than white youth.*’® Such disparities highlight the importance of the ICWA in
supporting Native American youth by keeping them connected with their tribes.

Despite the potential value of ICWA application to juvenile delinquency cases involving
Native American youth, with the exception of the inquiry provisions, the ICWA has little
application in such cases.

A. Inquiry

Under Welfare and Institutions Code section 224.2, subdivision (a), “The court, county
welfare department, and the probation department have an affirmative and continuing duty to
inquire whether a child for whom a petition under Section 300 [dependency], 601 [delinquency],
or 602 [delinquency] may be or has been filed, is or may be an Indian child.” Thus, while the
application of the ICWA is generally limited in juvenile delinquency cases, inquiry must be done
in all cases involving juveniles, including both dependency and delinquency cases.?”! Details
about the parameters of inquiry in an ICWA case are discussed in detail in Section III of this
Benchguide (“Notice and Inquiry”).

B. All Other ICWA Provisions

The juvenile court may exercise jurisdiction over minors where a petition is filed under
Welfare and Institutions Code sections 601 and 602. Under section 601, a court may adjudge a
minor a ward of the court if the minor “persistently or habitually refuses to obey the reasonable
and proper orders or directions of the minor’s parents, guardian, or custodian,” is “beyond the
control” of the parent, guardian, or custodian, has violated a local curfew order, or is habitually
truant. These acts, where the minor’s conduct would not be criminal if the minor were an adult,
are often referred to as “status offenses.”*’? In contrast to a status offense, under section 602, a
court may adjudge a minor a ward of the court based on conduct that would be considered
criminal if the minor were an adult.3”?

While the inquiry component of the ICWA applies in all juvenile delinquency cases, all
other ICWA requirements apply only in specific, limited circumstances.

1. Dual Status

All provisions of the ICWA will apply in some cases known as “dual status” cases. Some
counties have adopted protocols allowing a juvenile court to exercise both dependency and

370 The Sentencing Project, Disparities in Tribal Youth Incarceration (2021), p.1,
https://www.sentencingproject.org/app/uploads/2022/10/Disparities-in-Tribal-Y outh-Incarceration.pdf (as of Aug.
25, 2023).

37 Welf. & Inst. Code, § 224.2(a); In re W.B. (2012) 55 Cal.4th 30, 40.

372 In re W.B. (2012) 55 Cal.4th 30, 42.

33 Id. at p. 43.
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delinquency jurisdiction simultaneously over a minor.>”* In such cases, before a court can
terminate parental rights or place the minor in an out-of-home placement due to abuse or neglect
in the family home, the court must comply with notice and all other procedural requirements of
the ICWA.3" “However, if the foster care placement of a dual status minor is motivated in part
by the minor’s delinquent conduct and the need for rehabilitation, the placement is exempt from
ICWA.37

2. Status Offenses

Where a “status offense” child is either in foster care or at risk of being placed in foster
care, all provisions of the ICWA will apply.>”” While the ICWA specifically excludes any
placement “based upon an act which, if committed by an adult, would be deemed a crime” from
its definition of a “child custody proceeding,” a status offense by definition does not involve
“criminal conduct” per se, and thus the ICWA applies.*”®

3. Conditions in the Home

The third category of delinquency cases where the ICWA applies in full are those cases
where the court is “placing an Indian child initially detained for ‘criminal conduct’ under section
602 outside the family home for reasons based entirely on harmful conditions in the home.”*”
Such circumstances are rare.**° As the California Supreme Court explained in /n re W.B.,
“ICWA compliance is required in these rare section 602 cases that proceed to a termination of
parental rights or that result in a foster care placement motivated solely by concerns about
parental abuse or neglect.”*®! A reviewing court will presume the placement is based on the
minor’s criminal conduct, unless the trial court “announce[s] on the record” that the placement is
based solely on the conditions in the home.**? The chart below describes the application of the
ICWA in various types of juvenile delinquency proceedings:

§ 601(“Status offender”) § 602 (“Delinquent”)
Juvenile court jurisdiction based on “status Juvenile court jurisdiction based on a minor’s
offenses” such as violating age-based curfew | engaging in conduct that would be considered
or being truant in school criminal if committed by an adult
ICWA inquiry required ICWA inquiry required

All ICWA provisions apply if the Indian child | All ICWA provisions apply, but only when
is placed outside of the home or is at risk of | placing the child outside the family home for
entering foster care reasons based entirely on harmful conditions in
the home

374 Welf. & Inst. Code, § 241.1; In re W.B. (2012) 55 Cal.4th 30, 59.

375 Cal. Rules of Court, rule 5.480(2); In re W.B. (2012) 55 Cal.4th 30, 59.

376 Ibid.

377 Cal. Rules of Court, rule 5.480(2); see also In re W.B. (2012) 55 Cal.4th 30, 40.
7825 U.S.C. 1903(1); Welf. & Inst. Code, §§ 601, 602.

379 In re W.B. (2012) 55 Cal.4th 30, 40.

30 /4. at p. 59.

3831 Ibid.

382 Ibid.
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IX. Probate Guardianship Proceedings

Pursuant to Penal Code section 1459.5, the ICWA applies to guardianships of the person
and conservatorship proceedings within the probate courts, proceedings that take place outside of
the juvenile court system. Some counties may hear guardianship proceedings in family court.*?
And, while most ICWA issues arise in dependency cases rather than probate guardianships, it is
important to note that the same minimum standards apply to a// Indian child custody
proceedings, including probate guardianship and conservatorship proceedings.%*

Although there may be few cases interpreting the ICWA as it applies in probate court
proceedings, there is no question that it does apply in such proceedings.*®* The language
imported into the Probate Code mirrors that contained throughout the ICWA, and it is clear that
tribes have analogous rights in such cases, including intervention, requiring a finding of
detriment based on testimony by a qualified expert witness, ability to transfer the case to tribal
court or jurisdiction, compliance with placement preferences, and compelling the removing party
to meet the active efforts standard. In addition, a tribe (or Indian custodian) who intervenes is
entitled to discovery and the right to invalidate any proceedings that do not comply with the
Act.?86

The following sections address application of the ICWA in probate guardianship
proceedings.

A. Application of the ICWA to Probate Guardianships of the Person

Pursuant to Probate Code section 1459.5, the ICWA applies to guardianship proceedings
when the proposed ward is an Indian child and the proposed guardian is not the natural parent or
Indian custodian of the proposed ward. When the proposed guardian is nominated by the parents,
and the parents retain the right to have the Indian child returned on demand, then the Act does
not apply.>¥’

383 See, e.g., Ericka K. v. Brett D. (2008) 161 Cal.App.4th 1259, 1264 (ICWA applied to a family-court custody
dispute between a caregiver and tribal-member mother).

384 See Prob. Code, § 1449 (defining “Indian child custody proceeding” and incorporating the definitions in 25
U.S.C. § 1903); § 1459 (legislative findings and declarations); § 1459.5 (application of the ICWA to probate
proceedings); § 1460.2 (notice where an Indian child is, or may be, involved); § 1474 (appointment of counsel for
Indian custodian or parent(s)); § 1500.1 (consent to nomination of guardian by Indian child’s parent); § 1510(c)(6)
(petition contents to include names and addresses of any Indian custodian and child’s tribe); § 1510(j) (petition shall
state whether child is or may be an Indian child); § 1511(i) (notice to Indian custodian or tribe, if required, shall be
mailed); § 1513(h) (investigation regarding proposed guardianship must include consultation with Indian child’s
tribe and any information provided by tribe); § 1601 (Indian child’s tribe and Indian custodian may petition for
termination of guardianship).

35 Guardianship of D.W. (2013) 221 Cal.App.4th 242, 249 (“The provisions of the ICWA....apply to guardianship
proceedings in this state.”)

386 See Prob. Code, § 1459.5(b), incorporating Welf. & Inst. Code, § 224.3 (notice), § 224.4 (tribe and Indian
custodian’s right to intervene), § 224.5 (full faith and credit to tribal proceedings and records), § 224.6 (qualified
expert witness testimony), § 305.5 (tribal court jurisdiction rules, transfer procedures), § 361.31 (ICWA placement
preferences), and § 361.7 (standards for termination of parental rights or involuntary placement of Indian children,
including active efforts and qualified expert witness testimony) and Cal. Rules of Court, rule 7.1015(b)(2),
incorporating Cal. Rules of Court, rules 5.480 through 5.488 (court rules applicable in family and juvenile
proceedings where an Indian child is involved).

387 Prob. Code, § 1459.5(a)(1).
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Oftentimes, however, a probate proceeding commences when a relative has physical
custody of an Indian child or attempts to get custody from the parents. That relative then files
for temporary guardianship letters. In such a case, many of the duties and responsibilities that are
placed on the social services agency in a dependency case rest in the hands of the petitioner in a
probate proceeding.?®

B. Nomination of Guardian

A parent or parents, at any time, may nominate a person to be appointed guardian of their
child using Judicial Council Form GC-211.?* Both parents must nominate or consent to the
nomination of the same guardian, unless one of the parents is deceased, one of the parents lacks
mental capacity, or the consent of one of the parents is otherwise not required.>*° The GC-211
form serves many purposes as it allows the proposed guardian to consent to serving as guardian,
it allows the parent(s) to nominate a guardian, and it allows the parent to formally consent to the
appointment of a specific guardian by the court.

In a proceeding involving an Indian child, consent to nomination or appointment of
guardian by the parent(s) is further governed by Probate Code section 1500.1. To be valid,
parental consent in an ICWA case must be executed in writing at least 10 days after the child’s
birth and recorded before a judge. In addition, the judge must certify that the terms and
consequences of the consent were fully explained to the parent(s) in English (or interpreted into a
language that the parent(s) understood) and that the parents fully understood.*! Under section
1500.1, the parent(s) of an Indian child may withdraw their consent to guardianship at any time
and for any reason prior to the issuance of letters of guardianship.

Of course, even if both parents consent to the appointment of a specific guardian, the
ICWA still applies to the proceeding, and the tribe can still exercise its attendant rights in the
matter.>*?

C. Inquiry

As with other ICWA proceedings, there is an affirmative and continuing duty to inquire
whether the child involved is or may be an Indian child.**® This continuing duty of inquiry
applies to the court, the court investigators and/or county officers appointed to conduct an
investigation, as well as to each petitioner.>**

Form ICWA-010(A) (Indian Child Inquiry Attachment) must be completed and attached
to the petition. Information about inquiry is further reported on Form GC-210 (CA) (Child
Information Attachment to Probate Guardianship Petition), also attached to the petition. Finally,
petitioner must also complete and file Form ICWA-020 (Parental Notification of Indian Status).

388 Cal. Rules of Court, rule 7.1015(b)(3); Prob. Code, § 1459.5(c).
339 Prob. Code, §§ 1500, 1502.

390 Prob. Code, § 1500.

31 Prob. Code, § 1500.1; see also 25 U.S.C. § 1913.

392 Prob. Code, § 1459.5(a).

393 Cal. Rules of Court, rule 7.1015(c).

3% Ibid.
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D. Notice

If either the court or the petitioner knows or has reason to know that the proposed ward
may be an Indian child, Probate Code section 1460.2, along with California Rules of Court, rules
5.481(c) and 7.1015(e), impose notice requirements above and beyond those that apply in non-
ICWA guardianship proceedings. Where the petitioner is unrepresented in a probate
guardianship or conservatorship, it is the court’s duty to comply with the applicable notice
requirements.

Notice is provided using Judicial Council Form ICWA-030 (Notice of Child Custody
Proceeding for Indian Child).>*® Notice shall be sent to the child’s parent or legal guardian,
Indian custodian, if any, and the child’s tribe. If the child’s tribe is undetermined, notice must be
sent to all tribes of which the child may be a member or eligible for membership.**’ In addition,
notice must be provided to the Sacramento Area Director for the Bureau of Indian Affairs and, if
the identity of the child’s tribe is known, it must also be sent to the Secretary of the Interior.*
Notice must be sent by registered or certified mail with return receipt requested.>*’

The notice must inform the parents, Indian custodian, and tribe of their substantive rights,
including the right to intervene, to petition for transfer to tribal court, and to request an additional
20 days from receipt of notice to prepare for the proceeding.*’® The parents or Indian custodians
must also be informed of their right to request appointment of counsel if they are unable to afford
representation. 4!

All proceedings must occur at least 10 days after receipt of notice by all noticed
parties.**> Notice must be sent whenever it is known, or there is reason to know, that an Indian
child is involved, and notice must then be sent for every subsequent hearing during the entire
course of the proceedings.*** Proof of the notices sent, along with all return receipts and
responses received, must be filed with the court in advance of the hearing.***

The court can impose sanctions if a party knowingly and willfully falsifies or conceals a
material fact concerning whether the child is an Indian child.*%

E. Appointment of Counsel for Minors and Indigent Parents

Unlike the petitioner and the tribe, both minors and indigent parents (or Indian

395 Cal. Rules of Court, rule 5.481(c)(1).

39 Ibid.

397 Prob. Code, § 1460.2(b), Cal. Rules of Court, rule 7.1015(e).
39 Prob. Code, § 1460.2(b)(4).

39 Prob. Code, § 1460.2(b)(1).

400 Prob. Code, § 1460.2(b)(5)(G).

401 Prob. Code, § 1460.2(b)(5)(G), citing 25 U.S.C. § 1912.
402 Prob. Code, § 1460.2(¢).

403 Prob. Code, § 1460.2(c).

404 Prob. Code, § 1460.2(d).

405 Prob. Code, § 1460.2(f).
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custodians) are entitled to appointed counsel.*’® There is some ambiguity in the interplay
between the state and federal statutes regarding which entity is responsible for funding appointed
counsel for parents.*’

F. Investigation Reports, Expert Evaluations, and Indian Expert Witnesses

Probate Code section 1513(a) requires that an investigation report with recommendations
regarding each proposed guardianship be filed with the court. If the proposed guardian is a
relative, the investigation must be made by a court investigator. If the proposed guardian is a
non-relative, then the investigation is made by the agency that investigates potential dependency
actions.**® The Probate Code defines “relative” in section 1513(g). Tribes and tribal people often
have a broader understanding of the term “relative.” While a petitioner may be an “extended
family member” for purposes of placement in an ICWA proceeding, they may still be considered
a non-relative for investigation report purposes.*%’

Prior to ruling on the petition for guardianship, the court must read and consider all
investigation reports prepared in the case.*!? In addition to the general substance required to be
included in the investigation report, Probate Code section 1513(h) specifically requires that, in
any Indian child custody proceeding, the investigator consult with the tribe and include in the
report information provided by the tribe. In In re Noreen G., the appellate court found that an
incomplete report was harmless error where the information that was omitted from the report was
thoroughly presented and considered at trial in the form of testimony.*!!

In an ICWA case, the testimony of a qualified expert witness to support a finding of
detriment does not fulfill the requirement of tribal consultation set forth in Probate Code section
1513(h). Under section 1513(h), the investigator must consult with the Indian child’s tribe and
must include in the report information provided by the tribe. While there may be some overlap
between the role of the qualified expert witness and the court investigator, neither one obviates
the need for the other.

Probate Code section 1513.1(a) distributes the court’s or county’s cost of the
investigation to the parent(s) (or other person(s) charged with the minor’s support and
maintenance) and the guardian, proposed guardian, or estate, unless the court finds hardship. A
tribe should be excluded from any expense assessment as it is not responsible for the support and
maintenance of the minor.

G. Guardianship Appointment Hearing

Upon hearing the petition for appointment of a guardian, the court may appoint a
guardian of the person if it appears “necessary or convenient.”*!? In making its decision, the

406 Prob. Code, §§ 1470(a) (minors); 1474, citing to 25 U.S.C. § 1912(b) (parents).
407 Prob. Code, § 1474, citing to 25 U.S.C. § 1912(b).

408 Prob. Code, § 1513(a).

409 See 25 U.S.C. § 1903(2).

410 Prob. Code, § 1513(c).

41 In re Noreen G. (2010) 181 Cal.App.4th 1359, 1381.

412 Prob. Code, § 1514(a).
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court is governed by specific sections of the Family Code.*'® The default standard of proof in
guardianship proceedings is a preponderance of the evidence.*'* When a parent objects, the
standard of proof is the higher evidentiary standard of clear and convincing evidence.*'

If a parent objects to another person (nonparent) being appointed guardian, under Family
Code sections 3041(a) and (b), the court must find by clear and convincing evidence that leaving
legal custody with the parent would be detrimental to the child and that awarding custody to the
nonparent is required to serve the best interest of the child.*!® A rebuttable presumption that the
requirements of Family Code sections 3041(a) and (b) have been met is created where the court
finds, by a preponderance of the evidence, that the proposed guardian is a person who has
assumed the role of a parent for a substantial period of time.*!” Detriment to the child includes
the harm of removing the child from a stable placement with a person who has assumed the role
of a parent for a substantial period of time.*'® Finding detriment does not require a finding of
parental unfitness.*!’

If the parent objects in a case involving an Indian child, then the ICWA’s evidentiary
standards and placement preferences apply.*?° This includes the requirement that the petitioner
show, by clear and convincing evidence, that active efforts have been made to prevent the
breakup of the Indian family and that these efforts have proven unsuccessful.*?!

In such cases, the ICWA also requires the court to determine that continued custody of
the child by the parent is likely to result in serious emotional or physical damage to the child.
This determination must be supported by clear and convincing evidence, including the testimony
of a qualified expert witness.**

H. Placement

Once detriment is determined by clear and convincing evidence as required in Family
Code sections 3041(a)-(d), and the ICWA requirements of Section 1912 (d)-(f) have been met,
the court must make a placement determination. The minor’s wishes shall be considered by the
court if the minor is of “sufficient age and capacity to reason so as to form an intelligent
preference.”*?

Under the Family Code, the court looks to the best interests of the child when choosing a
guardian.*** First preference is given to “the person or persons in whose home the child has been

413 Prob. Code, § 1514(b)(1), citing Fam. Code, §§ 3020-3032, 3040-3049.
414 Prob. Code, § 1000; Evid. Code, § 115.

415 Guardianship of Jenna G. (1998) 63 Cal.App.4th 387, 394.

416 Fam. Code, §§ 3041(a), 3041(b).

417 Fam. Code, § 3041(d).

418 Fam. Code, § 3041(c).

419 1bid.

420 Fam. Code, § 3041(e), citing 25 U.S.C. §§ 1912(d)(f), 1922, Welf. & Tnst., §§ 224.6, 361.7, 361.31.
1 Ibid.

22 [hid.; see 25 U.S.C. §§ 1912(c).

423 Fam. Code, § 3042(a).

424 Fam. Code, § 3041.
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living in a wholesome and stable environment.”*>> Second preference is to any other person
deemed by the court to be suitable and able to provide adequate and proper care and guidance for
the child.*? However, if the proposed guardianship involves an Indian child, then the standards
of the ICWA are applicable in making a placement with a nonparent.*?’

L. Temporary Guardianships and ICWA Compliance Issues

A petitioner may file for a temporary guardianship upon or after filing for the
appointment of guardianship.*?® To prevail, the petitioner must state facts that establish good
cause for such an appointment.*?* Though this specific provision of the probate code does not
explicitly incorporate the ICWA, a temporary guardianship falls within the “foster care
placement” definition found in the ICWA and arguably the Act should apply.**°

Also, under California Rules of Court, rule 7.1015, the court rules applicable in family
and juvenile proceedings where an Indian child is involved (rules 5.480-5.488, covering topics
such as jurisdiction, inquiry, notice, placement) apply with equal force in guardianship cases.
Effective January 1, 2022, the rule was amended to also specifically include temporary
guardianships. Whereas some emergency-type proceedings in the juvenile courts may proceed
without prior notice to tribes, temporary guardianships are not exempted from the standard notice
rules for all ICWA cases.*!

J. Termination of Guardianship

Under Probate Code section 1601, a parent, the minor ward, as well as the Indian
custodian and the ward’s tribe, may petition the court to terminate the guardianship. At such a
hearing, the court is charged with using a “best interest” standard in determining whether to
terminate the guardianship. Where the petitioner is a ward 18 years or older, the court must
terminate the guardianship.**

425 Fam. Code, § 3040(a)(2).

426 Fam. Code, § 3040(a)(3).

427 Fam. Code, § 3041(e).

428 Prob. Code, § 2250.

429 Ibid.

430 See 25 U.S.C. § 1903(1)(i); Prob. Code, § 1449(c).
41 Cal. Rules of Court, rule 7.1015(b)(1)(A).

42 Prob. Code, § 1601.
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X. Family Law Proceedings

The ICWA applies to state child custody proceedings involving an Indian child
(including family law adoptions and other family law cases) that will result in a non-parent
receiving custody. In order to promote the stability and security of Indian tribes and families, the
ICWA provides minimum standards, both procedural and substantive, that govern the removal of
Indian children from their families.*

The California Legislature has declared its commitment to encouraging and protecting
Indian children’s connections to their tribes and tribal communities.*** Senate Bill 678 (“SB
678”), passed in 2006, clarified the application of the ICWA to adoption and guardianship
proceedings.*® The provisions of SB 678 specific to family law were codified throughout the
California Family Code, including the addition of Part 3 (“Indian Children”) to Division 1. This
particular section of the Benchguide provides a comprehensive look at the ICWA’s application to
family law cases in California.

A. Adoption Proceedings
The ICWA applies to all family law cases involving an Indian child where the outcome

will be a final adoption decree: both government agency adoptions and independent adoptions
(including stepparent and relative adoptions), whether voluntary or involuntary.*

1. Voluntary Adoption Proceedings

In addition to concerns about involuntary removals of Indian children, Congress was
aware that Indian children could be deprived of their cultural heritage through voluntary
placements.**” Thus, the ICWA covers both voluntary and involuntary proceedings. Tribes have
many of the same rights during voluntary proceedings as during involuntary proceedings,
including the right to notice and the right to intervene.**® In addition, in an effort to ensure
informed consent, there are strict consent requirements for voluntary foster care placements,
termination of parental rights, and adoptions of Indian children.**

In California, parental rights may be voluntarily terminated in two ways: agency
adoptions and independent adoptions.*® If a child is delivered to an adoption agency for

43 25 U.S.C. §§ 1901-1902; Miss. Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 32-37; In re
Alicia S. (1998) 65 Cal. App.4th 79, 81.

434 Fam. Code, § 175.

435 Sen. Bill No. 678, Stats. 2006, ch. 838.

436 Fam. Code, §§ 170(c), 8620, 8700.

437 Sen. Com. on Indian Affairs, Rep. on Sen. Bill No. 1214 (1977-1978, Reg. Sess.) Nov. 1, 1977, pp. 11-12.
438 Fam. Code. § 8620.

4925 U.S.C. § 1913; Fam. Code. § 8606.5.

40 Fam. Code, § 8620.
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placement, parental rights are terminated on the filing of the relinquishment form with the
California Department of Social Services (“the Department™).**! A parent may also consent to an
independent adoption in writing, in which case parental rights are effectively terminated.**?

a. Notice and Inquiry

In voluntary adoption proceedings, the duty to inquire about Indian ancestry and to
provide notice to tribes is borne by the Department, the licensed adoption agency, or the
adoption service provider, as applicable.*** In all cases where a parent is seeking to relinquish
the custody of their child, both the child and the child’s parent or custodian must be asked if the
child is or may be eligible for membership in an Indian tribe.*** This inquiry must be
documented and included in the child’s file.**> If there is reason to believe that the child is of
Indian descent, notice must be provided to all Indian tribes in which the child may be eligible for
membership.**® Among other requirements, the notice must describe the nature of the
proceedings and must advise the tribe of its right to intervene.**’

Notice is often cited as the most critical component of the ICWA. For this reason, and
because failure to properly notice is reversible error, California law provides for civil penalties of
up to $20,000 where a person, other than a birth parent of the child, in one of a number of ways
attempts to avoid notice requirements of the ICWA . *#

b. Consent Requirements

Both the Act and California law establish procedures and substantive requirements that
must be followed to validate a voluntary foster placement, termination of parental rights, or
adoption of an Indian child.*** The consent provisions apply to both Indian and non-Indian
parents, as well as to Indian custodians.**® These consent provisions are designed to ensure that
voluntary placements of Indian children are not coerced and are fully informed.**! Four
conditions are needed to establish valid consent in voluntary proceedings:

(1 The consent must be in writing;

2) The consent must be recorded before a court of competent jurisdiction;

3) The presiding judge must certify that the terms and consequences of the
consent were fully explained in detail; and,

4) The presiding judge must certify that the parent or Indian custodian fully
understood the explanation in English or that it was interpreted into a

441 Fam. Code, § 8700().

442 Fam. Code, §§ 8801.3, 8814; 25 U.S.C. § 1913. See also Fam. Code, § 8617.

443 Fam. Code § 8620(a).

444 Ibid.

445 Ibid.

446 Fam. Code, §§ 180, 8620(a)(2)-(3); Cal. Rules of Court, rule 5.481(c).

47 See § 111 of this Benchguide (“Notice and Inquiry”) for additional notice requirements.
448 Fam. Code, § 8620(g), (h).

4925 U.S.C. § 1913; Fam. Code, § 8606.5.

4025 U.S.C. §§ 1903(9) and 1913(a).

S Matter of Adoption of a Child of Indian Heritage (N.J. 1988) 543 A.2d 925, 930-931.
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language the person understood.**?

The consent document must contain the name and birth date of the Indian child, the name
of the child’s tribe, any tribal identification number, and the name and address of the consenting
parent or Indian custodian.*>® For foster placements, the consent document must contain the
name and address of the person who arranged the placement or the name and address of the
foster parents, if known at the time of consent.** For adoptive placements, the name and address
of the person or entity arranging for the placement must be included in the consent document. 3

The Act also regulates execution of the consent. Where an Indian child resides or is
domiciled on a reservation, the tribal court is the only court with competent jurisdiction to record
the consent unless the tribe has been divested by federal law of exclusive jurisdiction over child
custody matters.**® Where an Indian child does not reside or is not domiciled on a reservation,
any tribal, state, or federal court with competent jurisdiction may record the consent. The consent
must be executed in open court, absent a request for confidentiality or anonymity.*’ Finally, any
consent given before or within ten days of the child’s birth is invalid.**3

C. Withdrawal of Consent

In any voluntary adoption proceeding, the parent or Indian custodian may withdraw
consent at any time before the entry of a final decree of adoption.**® If consent is withdrawn, the
child must be returned to the parent or Indian custodian as soon as practicable.*®® The parent
must file the withdrawal in the court where the consent was originally recorded, and the court
must notify the party who arranged for the adoptive placement.*¢!

After the final decree of adoption is entered, the parent may withdraw consent only on the
grounds that the consent was obtained through fraud or duress and may petition the court to
vacate the decree.*%? The court must vacate the decree and return the child to the parent if the
court finds that the consent was indeed given under fraud or duress.*®* Under the ICWA,
adoption orders that have been effective for at least two years may not be vacated unless
otherwise permitted under state law.*** However, under California law, an action to vacate an

4225 U.S.C. § 1913; Fam. Code, § 8606.5.

45325 C.F.R. § 23.126(b) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian Child Welfare
Act 67 (2016).

434 Ibid.

435 Ibid.

43625 U.S.C. § 1911(a); see also § II of this Benchguide (“Jurisdiction under the Act”) for a discussion of tribal
jurisdiction.

4725 C.F.R. §§ 23.107(d), 23.129(b) (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian
Child Welfare Act 65-66 (2016).

45825 U.S.C. § 1913(a); Fam. Code, § 8606.5(a).

45925 U.S.C. § 1913(c); Fam. Code, § 8606.5(b).

460 Ibid.; 25 C.F.R. §§ 23.127, 23.128 (2016); Bureau of Indian Affairs, Guidelines for Implementing the Indian
Child Welfare Act 68-69 (2016).

461 Ibid.

4225 U.S.C. § 1913(d); Fam. Code, § 8606.5(c).

463 Ibid.

464 Ibid.
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adoption decree based on fraud may be brought within three years after entry of the decree, or
within 90 days of discovery of the fraud, whichever is earlier. *%>

If an adoption is vacated or set aside for any reason, a parent or Indian custodian may
petition for return of the child. The court must grant the petition unless it would not be in the best
interest of the child under the ICWAs strict standard of proof, 6

d. Certificate Degree of Indian Blood

In a voluntary adoption proceeding involving an Indian child, the Department must
ensure that birth parents of Indian ancestry who seek to relinquish the child for adoption provide
sufficient information to the Department or the adoption agency so that a Certificate Degree of
Indian Blood (CDIB) can be obtained from the BIA.*67 Note that under current BIA policy, the
BIA will only issue a CDIB if the child is enrolled in a federally recognized tribe. If the child is a
descendant of a California tribe, but is not an enrolled member of a federal recognized tribe, the
BIA will issue a verification that the child has tribal ancestry but no blood degree information
will be included.

An adoption agency must provide the same information and documentation to the
Department at the Department’s request.*®® This information becomes a part of the adoptee’s file
and may be released to the adoptee once the adoptee reaches the age of 18.4¢°

2. Involuntary Adoption Proceedings

Involuntary adoption proceedings involving an Indian child under the Family Code
require the court to make both of the following findings prior to declaring any Indian child free
from the custody and control of a parent (and thus eligible for adoption):*°

(a) The court must find by clear and convincing evidence that active
efforts were made in accordance with Welfare and Institutions
Code section 361.7, Family Code section 7892.5 and California
Rules of Court, rule 5.485(a).

(b) The court must make a determination supported by evidence
beyond a reasonable doubt, including testimony of one or more
“qualified expert witnesses” as defined in Welfare and Institutions
Code section 224.6*’!" and Family Code section 177, that the
continued custody of the Indian child by the parent is likely to

465 Fam. Code, § 9102(b).

46625 U.S.C. § 1916(a).

467 Fam. Code, § 8619.

46822 C.C.R. §35387.

469 Fam. Code, § 8619; 22 C.C.R. § 35385(a).

470 In re Adoption of M.R (2022) 84 Cal.App.5th 537 (failure to make ICWA findings on a petition to declare a child
free for adoption under Family Code section 7820 et seq. was reversible error).

471 Note that Fam. Code, § 7892.5 mistakenly cites to Welf. & Inst. Code, § 224.5 in its text, but the description of
“qualified expert witness” is at Welf. & Inst. Code, § 224.6.
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result in serious emotional or physical damage to the child.*?

3. Post-Adoption Contact Agreements

The Family Code provides for postadoption contact agreements by recognizing that
“some adoptive children may benefit from either direct or indirect contact with birth relatives,
including the birth parent or parents or any siblings, or an Indian tribe, after being adopted.”*”* In
cases involving Indian children, post-adoption contact agreements can help ensure an ongoing
relationship between the child and his or her tribe, as these agreements may include provisions
for visitation, future contact, and the sharing of information about the child, not only with birth
relatives and birth parents, but also with the child’s Indian tribe. The court may order the parties
to engage in mediation services in an effort to reach a postadoption contact agreement in
adoption cases involving an Indian child if a birth parent, birth relative, or Indian tribe so
petitions the court.*”

=>BEST PRACTICE: Where the parties fail to negotiate in good faith, the court has the
authority to modify or issue new orders, including initiating guardianship proceedings instead of
adoption or authorizing a different adoptive placement for the child.*”> The court can and should
place a heavy emphasis on the terms of the post-adoption agreement as it relates to contact
between the child and the tribe. At minimum, the agreement should ensure access to benefits and
social/cultural contacts that will allow for the healthy development of the child’s tribal identity.
If appropriate, tribal representatives should be invited to participate in adoption hearings to
show support and an ongoing commitment to the child.

4. BIA Required Information

In all cases involving an Indian child where the outcome is an adoption decree, the court
must provide to the BIA the information listed below within 30 days of the decree:

(1) A copy of the adoption decree;

2) The name and tribal affiliation of the child;

3) The names and addresses of the biological parents;

4) The names and addresses of the adoptive parents; and

5) The identity of any agency having files or information relating to
that adoptive placement.*’¢

This list is intended to include evidence sufficient to allow the tribe and/or the individual
to begin to determine eligibility for tribal membership. In cases where a biological parent has
requested by affidavit confidentiality of his or her identity, the court must provide the affidavit to
the BIA, which in turn must ensure the confidentiality of the information.*”’

472 Fam. Code, §§ 177, 7892.5; Cal. Rules of Court, Rule 5.485.

473 Fam. Code, §§ 8616.5(a), 8620(f).

474 Fam. Code, §8616.5(k)(1).

475 Fam. Code, §8616.5(k)(2).

476 Fam. Code, § 9208(a); Cal. Rules of Court, rule 5.488; see also In re Antoinette S. (2002) 104 Cal.App.4th 1401,
1406 (notice to Secretary is accomplished by notice to BIA).

477 Fam. Code, § 9208(b); Cal. Rules of Court, rule 5.488.
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B. Custody Cases Where Actual Custody Is with a Non-Parent

Under section 3041 of the Family Code, the ICWA applies to proceedings where the
court could award custody of an Indian child to a nonparent. The party seeking custody in these
proceedings must complete Form ICWA-010(A) and attach it to the petition.*’8 If there is reason
to know that an Indian child is the subject of the proceeding, notice must be provided.*”’

In cases involving an Indian child, in addition to making a finding that granting custody
to a parent would be detrimental to a child, the court is also required to apply various evidentiary
standards applicable in all ICWA cases. In order to award custody to a non-parent, the court
must:

(1) Apply the evidentiary standards provided in the ICWA and Welfare
and Institutions Code sections 224.6 and 361.7 (active efforts and
heightened detriment findings); and,

) Apply the placement preferences and standards set forth in the
ICWA and in Welfare and Institutions Code section 361.31.48¢

C. Custody Disputes Between Parents

The ICWA specifically excludes custody awards to a parent in a “divorce proceeding.”*"!
Therefore, the impact of the ICWA is limited in custody proceedings unless custody is to be
awarded to a nonparent, or one parent is seeking to terminate the other parent’s rights.

478 Cal. Rules of Court, rule 5.481.

479 See § 111 of this Benchguide (“Notice and Inquiry”) for detailed information on notice requirements under the
ICWA.

480 Fam. Code, § 3041(e).

4125 U.S.C. § 1903(1).
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XI.  Indian Law Background

The ICWA significantly impacts proceedings involving the custody of Indian children. In
most situations, the ICWA calls for the placement of Indian children within a specified order of
preference, providing for higher evidentiary standards and mandating extensive notice
procedures. Child custody proceedings and other actions pursuant to state law can be invalidated
for failure to follow the ICWA’s procedural requirements. Understanding some basic principles
of Indian law may help to place the ICWA within a legal context. This section provides the
reader with a brief background of general Indian law principles and several statistics which
underscore the relevance of the ICWA in California.

A. Basic Principles of Indian Law

Described as “domestic dependent nations,” Indian tribes have a unique status in the
American legal system.*®? The leading Indian law treatise explains this concept well: “[Indian
tribes] are denominated domestic because they are within the United States and dependent
because they are subject to federal power. They are nations because they exercise sovereign
power over people, property, and events within their borders.”*** Under the Indian Commerce
Clause, Congress has the exclusive authority to regulate “commerce” with Indian tribes, which
includes “not only trade but also ‘Indian affairs.’”*** In general, tribal sovereignty is limited by
overriding federal authority only to the extent expressly declared by Congress, or where
inconsistent with a tribe’s legal status.**> Consequently, states are generally preempted from
exercising authority over Indian tribes where doing so would clash with federal authority or
policy.*8

In more recent years, the U.S. Supreme Court has somewhat narrowed the scope of tribal
sovereignty with regards to a tribe’s ability to exercise power in Indian Country over non-tribal
members.**” Despite this trend, the federal government must still exercise its plenary power over
Indian tribes consistent with certain federal obligations. The relationship between the U.S. and
tribes has been characterized as that between a guardian and ward with the U.S. having trust
responsibilities toward tribes.*®® It is a political relationship between nations, and is not based on
a racial classification of Native Americans.*®® Because of this unique relationship, Congress can
treat Native Americans differently from other racial or ethnic groups without running afoul of

482 Cherokee Nation v. Georgia (1831)30 U.S. 1, 17.

483 Jessop, Cohen’s Handbook of Federal Indian Law (2012) § 1.

44 U.S. Const., art. 1, § 8, cl. 3; Haaland v. Brackeen (2023) 143 S.Ct. 1609, 1627-1629.

485 See generally New Mexico v. Mescalero Apache Tribe (1983) 462 U.S. 324, 332; Montana v. U.S. (1981) 450
U.S. 544, 565.

486 Worcester v. Georgia (1832) 31 U.S. 515, 561; Williams v. Lee (1959) 358 U.S. 217, 223; New Mexico v.
Mescalero Apache Tribe (1983) 462 U.S. 324, 343-344; but see Oklahoma v. Castro-Huerta (2022) 142 S.Ct. 2486,
2504-2505.

7 Strate v. A-1 Contractors (1997) 520 U.S. 438, 445-448; Nevada v. Hicks (2001) 533 U.S. 353, 364-366; Plains
Commerce Bank v. Long Family Land and Cattle Co. (2008) 554 U.S. 316, 327-328; Oklahoma v. Castro-Huerta
(2022) 142 S.Ct. 2486, 2504-2505.

488 Cherokee Nation v. Georgia (1831) 30 U.S. 1, 17; Haaland v. Brackeen (2023) 143 S.Ct. 1609, 1628.

49 Morton v. Mancari (1974) 417 U.S. 535, 553-555; U.S. v. Antelope (1977) 430 U.S. 641, 645-647.
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traditional equal protection rules.*® Indeed, tribes are “a separate people possessing the power of
regulating their internal and social relations.”*’!

As an incident to sovereignty, tribes have the inherent authority to regulate domestic
relations among their members.**? Tribes also have the authority to regulate other important
internal matters, such as tribal membership.*”® In many ways, the ICWA is simply the
codification of a tribe’s legal rights as they existed before passage of the ICWA.

B. California Indian History

California tribes are numerous and diverse, reflecting a rich past. Unsurprisingly, all have
been extensively impacted by various colonialism and expansion activities. Among the most
commonly documented are the spread of Spanish missions, the Gold Rush, the federal
government’s secret refusal to ratify 18 signed treaties with California tribes in 1852, militias
paid by the state to murder Indians, the advent of rancherias, and the Indian boarding school
system.*** While it might help state actors to better appreciate the wrongs that Indian people
suffered, and by extension the underlying problems that a remedial statute like the ICWA was
enacted to address,*** cataloguing the long history of atrocities against the Native population is
too voluminous a task for this publication. The following example, which involved both the
judicial and legislative bodies of the state, may help to illustrate the basis for the widespread
distrust of government by many Indian persons today.

In 1850, California passed legislation titled, “An Act for the Government and Protection
of Indians.”*® Actual provisions of the statute stood in stark contrast to its benevolent title. In
addition to permitting Indians to be flogged and punished for vagrancy, it permitted any person
to go before a state justice of the peace and ask that an Indian who had been convicted and
punished by fine to be indentured to that person, for so long as the court felt was called for in
order to pay off the fine.*”’ Indentured servitude being tantamount to slavery, practices akin to
slavery soon sprung up, including auctions at which indentured servants were sold to the highest

490 Ihid.

O United States v. Mazurie (1975) 419 U.S. 544, 557 (internal citations and quotation marks omitted).

492 See, e.g., Fisher v. District Court (1976) 424 U.S. 382, 386-389 (authority to grant on-reservation adoption);
Nofire v. United States (1897) 164 U.S. 657 (authority to grant marriage license).

493 Santa Clara Pueblo v. Martinez (1978) 436 U.S. 49.

494 Castillo, “Short Overview of California Indian History,” California Native American Heritage Commission,
http://nahc.ca.gov/resources/california-indian-history/ (as of July 14, 2023).

495 Rich v. Maples (Cal. 1867) 33 Cal. 102, 105 [“A remedial statute is one which provides a means for the
enforcement of a right or the redress of a wrong”].

49 Stats. 1850, ch. 133; see also, Johnston-Dodds, “Early California Laws and Policies Related to California
Indians,” California Research Bureau at the California State Library (prepared at the request of State Senator John L.
Burton, 2002), pp. 5-9, https://www.courts.ca.gov/documents/IB.pdf (as of July 14, 2023).

497 Stats. 1850, ch. 133, § 14. See also, Johnston-Dodds, “Early California Laws and Policies Related to California
Indians,” California Research Bureau at the California State Library (prepared at the request of State Senator John L.
Burton, 2002), pp. 5-6, https://www.courts.ca.gov/documents/IB.pdf (as of July 14, 2023).
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bidder, as well as persons bailing Indian convicts out of jail in order to acquire their
“services.”*%

Another provision allowed the courts to authorize the indenture of Indian children,
ostensibly under the guise of “apprenticeship.”*® The practical effect of this law was to support
the wide scale kidnapping and sale of Indians, especially children (some as young as three or
four).>% Reports of the times indicated children for sale were often acquired by the expedient
practice of killing their parents, which had the additional benefit of absolving the seller from the
need to acquire the permission of a parent for the “apprenticeship.”"!

It has been estimated that as many as 10,000 California Indians were indentured or sold
pursuant to this law.%? These actions and similar, along with illness and starvation, a multitude
of local raids, regional conflicts, and wars, have molded a history of attrition from which tribes
are still emerging. It is estimated that from the arrival of the Spanish missionaries to the end of
the nineteenth century, the Indian population went from approximately 300,000 to 30,000 — a
90% decline.>%

The federal government currently recognizes approximately 110 California tribes.>*
Some of these tribes are among the most sophisticated in the United States. However, of the
federally-recognized tribes, a significant number also represent formerly terminated tribes which
have only been restored in recent years via litigation or legislation. Termination was the process
by which Congress ceased to recognize a tribe’s government, distributed tribal assets, and
terminated the federal government’s trust relationship with the tribe. Between 1954 and 1966,
Congress terminated over 100 tribes and bands, many of them in California.>* A shift in federal
policy ended the “termination era” and ushered in a period of critical examination of the
termination process, which in turn resulted in a number of lawsuits seeking to restore recognition
to terminated tribes.

An example of such a restoration lawsuit involving California tribes is the Tillie
Hardwick v. United States class action.>% This litigation, settled in 1983, reinstated the federal
recognition of 17 terminated California tribes.*” Since the 1980’s, a number of additional
California tribes have been restored either through litigation or legislative acts. However, since

4% Johnston-Dodds, “Early California Laws and Policies Related to California Indians,” California Research Bureau
at the California State Library (prepared at the request of State Senator John L. Burton, 2002), p. 1,
https://www.courts.ca.gov/documents/IB.pdf (as of on July 14, 2023).

49 Stats. 1850, ch. 133, § 3.

300 Johnston-Dodds, “Early California Laws and Policies Related to California Indians,” California Research Bureau
at the California State Library (prepared at the request of State Senator John L. Burton, 2002), pp. 9-12,
https://www.courts.ca.gov/documents/IB.pdf (as of July 14, 2023).

SO Ibid.

302 Heizer, The Destruction of California Indians (1974) p. 219.

303 8 Heizer & Sturtevant, Handbook of North American Indians (1978) p. 91.

504 88 Fed.Reg. 2112-2116 (Jan. 12, 2023).

95 American Indian Policy Review Commission, Final Report Submitted to Congress (May 17, 1977) pp. 447-449.
% Hardwick v. United States, Case No. 79-cv-01710 (N.D.Cal. 1979).

397 Ibid.
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tribal operations and governing structures had been interrupted for twenty to forty years or more,
it is not uncommon to encounter restored tribes that are in various stages of organization.>%

Although the federal government currently recognizes approximately 110 California
tribes, there are many more tribes in the state. California is home to many unrecognized tribes as
well as tribes terminated in the 1950’s and 1960°s who were never restored to recognition.’”
Today, Indian reservations and rancherias encompass over 450,000 acres in California, but a
number of federally-recognized California tribes have no lands at all. Tribes that do not have
reservation lands or any land holdings are known as “landless” tribes.>!® Membership rolls for
California tribes range from under 25 people for the smallest tribes to the Yurok Tribe with over
5,000 members.>'!

In addition, many Native Americans in California belong to out-of-state tribes. When
termination and assimilation were regarded as proper federal policies during the 1950’s and
1960’s, many Indian families were moved to California via a “voluntary” program.>'? The Urban
Indian Relocation Program transported thousands away from reservations to designated
relocation cities, such as Los Angeles, San Francisco, Oakland and San Jose. In an ironic twist,
the program was headed by Dillon S. Myer, who had previously overseen the program under
which Japanese-Americans were moved to internment camps during World War I1.°!3 According
to the 2020 Census, 631,016 individuals in California identified as being American Indian or
Alaska Native alone, and an additional 778,593 individuals identified as being American
Indian/Alaska Native in combination with at least one other race.’'* At the 2010 Census,
California (at 14 percent) had the highest American Indian/Alaska Native population of any state
in the nation.>'

Many myths have developed regarding the growth of Indian gaming in California. There
is a common misconception that all tribes have casinos and as a consequence all Indians are now
wealthy. In fact, out of the approximately 110 federally-recognized tribes in California, just over
half of them operate casinos.>!¢ Furthermore, the profitability of these economic enterprises
varies widely depending primarily on location. A national study indicates that while economic

508 See Advisory Council on California Indian Policy, Final Reports and Recommendations to the Congress of the
United States Pursuant to Public Law 102-416 (Sept. 1997) pp. 24-26,
https://cthcupdates.files.wordpress.com/2021/05/accip_final reports_pursuant to_public_law_102-
416_executive_summary_september 19971.pdf

(as of Aug. 3,2023).

599 Id. at pp. 20, 25.

S107d. atp. 27.

311 Email from E. C. Jackson, Enrollment Director, Yurok Tribe to CILS (March 2, 2012).

312 National Archives, American Indian Urban Relocation,
https://www.archives.gov/education/lessons/indian-relocation.html (as of Aug. 3, 2023).

313 APMreports, Uprooted: The 1950’s Plan to Erase Indian Country,
https://www.apmreports.org/episode/2019/11/01/uprooted-the-1950s-plan-to-erase-indian-country (as of Aug. 3,
2023).

314 U.S. Census Bureau, Race and Ethnicity in the United States: 2010 Census and 2020 Census,
https://www.census.gov/library/visualizations/interactive/race-and-ethnicity-in-the-united-state-2010-and-2020-
census.html (as of July 12, 2023).

315 Ibid.

316 California Gambling Control Commission, Ratified Tribal-State Gaming Compacts (New and Amended),
http://www.cgcc.ca.gov/?pagelD=compacts (as of Aug. 3,2023).
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indicators have improved for on-reservation Indians in the decade between 1990 and 2000, and
more significantly for gaming tribes than non-gaming tribes, Indians on reservations are still
economically disadvantaged in comparison to the United States’ population as a whole. For
example, the average household income for Indians is still less than half that of the general
population, the Indian family poverty rate is three times higher than the national average, the
unemployment rate is twice as high for Indians, and Indians have half the college graduation rate
of the general population.®!”

317 Taylor & Kalt, American Indians on Reservations: A Databook of Socioeconomic Change Between the 1990 and
2000 Censuses (2005), p. xii,
https://hwpi.harvard.edu/files/hpaied/files/americanindiansonreservationsadatabookofsocioeconomicchange.pdf?m=
1639579024 (as of Aug. 3, 2023).
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Resource Directory

In recent years, a number of ICWA resources and guides have been published. Some
provide guidance on the federal law, some provide a history of the ICWA, and others share
sample forms or official tribal contact information. Many are available online. This section
provides an overview of these ICWA resources.

A. Government Agency Websites

1. Bureau of Indian Affairs (BIA)
Site: https://www.bia.gov/

Three common references are available at this site. These references are updated roughly
every one to two years:

a. List of Federally Recognized Tribes - https://www.bia.gov/service/tribal-
leaders-directory/federally-recognized-tribes

b. List of Designated Agents for Service of Process -
https://www.bia.gov/bia/ois/dhs/icwa/agents-listing/

c. Tribal Leaders Directory - https://www.bia.gov/service/tribal-leaders-
directory (last updated January 28, 2022)

[The Directory normally includes the latest lists of references (a) and (b) in its appendix
section as well.]

2. California Administrative Office of the Courts (AOC)
Site: https://www.courts.ca.gov/

The California Courts’ website provides a number of ICWA-related resources:

a. Judicial Council Forms - https://www.courts.ca.gov/forms.htm (Select form
group “Indian Child Welfare Act”)

b. The Tribal Projects Unit - https://www.courts.ca.gov/programs-tribal.htm
The Tribal Projects Unit provides a number of ICWA resources such as:

i.  ICWA Job Aids for State Courts and Agencies
ii.  ICWA Education Materials (including the AOC’s Bench Handbook,
articles and video presentations on the Indian Child Welfare Act, and
trainings offered)
iii. ICWA Laws, Rules, and Regulations (including the Rules of Court)
iv.  Statewide Directory of Services for Native American Children &
Families
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v.  California ICWA Expert Witness List
vi.  Tribal Customary Adoption information (including legislation, rules
and forms, drafter contact information, and frequently asked questions)

C. Judicial Council - Indian Child Welfare Act (ICWA): Best Practices Guide for
California Courts and Judicial Officers -

https://www.courts.ca.egov/documents/ICW ABestPracticesGuide-
October2020.pdf

3. California Department of Social Services, Office of Tribal Affairs
Site: https://www.cdss.ca.gov/inforesources/tribal-affairs/icwa

a. Indian Child Welfare Act (Cal-ICWA) State Plan -
https://www.cdss.ca.gov/Portals/9/Additional-Resources/ICWA/ICW A -State-

Plan.pdf

The California ICWA State Plan outlines strategies and objectives to improve compliance
with the ICWA at both the service and system levels, within and across all California counties.

b. ICWA Desk Reference - https://www.cdss.ca.gov/Portals/9/Additional-
Resources/ICWA/ICWA%20Desk%20Reference_whb_9-30-20.pdf

The ICWA Desk Reference provides a resource for social workers handling juvenile
dependency cases that are subject to the requirements of the federal ICWA. It is also intended as
a resource to support child welfare policy development and training.

B. Non-profit Organization Websites

1. California Indian Legal Services (CILS)
Site: https://www.calindian.org/

CILS is the leading California statewide non-profit corporation dedicated to providing
legal assistance and representation to Native American individuals and tribes at little or no cost.
This Benchguide, along with other ICWA self-help handouts, are available online. ICW A-related
self-help packets include “Unsealing Birth Records” (for adult Indian adoptees), “What is the
Indian Child Welfare Act?” and “What is an Indian Custodian?”. In addition to the Benchguide,
CILS staff often provide ICWA trainings for tribes, social services agencies, county and private
attorneys, CASA workers, and judicial officers.

Contact information for each of the field offices:
Eastern California Office

873 N. Main Street, Suite 120, Bishop, CA 93514
Tel: (760) 873-3581; or toll free: (800) 736-3582; Fax: (760) 873-7461
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Counties Served.:
Alpine, Inyo, Kern, Mono, Tuolumne

Southern California Office
609 S. Escondido Boulevard, Escondido, CA 92025
Tel: (760) 746-8941; or toll free: (800) 743-8941; Fax: (760) 746-1815

Counties Served.:
Imperial, Los Angeles, Orange, Riverside, San Bernardino, San Diego, Santa Barbara,
Ventura

Northern California Office
2355 Central Avenue, Suite B, McKinleyville, CA 95519
Tel: (707) 443-8397; or toll free: (800) 347-2402; Fax: (707) 443-8913

Counties Served.:
Del Norte, Humboldt, Lassen, Modoc, Shasta, Siskiyou, Trinity

Central California Office
117 J Street, Suite 300, Sacramento, CA 95814
Tel: (916) 978-0960; or toll free: (800) 829-0284; Fax: (916) 400-4891

Counties Served.:

Alameda, Amador, Butte, Calaveras, Colusa, Contra Costa, El Dorado, Fresno, Glenn,
Kings, Lake, Madera, Marin, Mariposa, Mendocino, Merced, Monterey, Napa, Nevada,
Placer, Plumas, Sacramento, San Benito, San Francisco, San Joaquin, San Luis Obispo,
San Mateo, Santa Clara, Santa Cruz, Sierra, Solano, Sonoma, Stanislaus, Sutter, Tehama,
Tulare, Yolo, Yuba

2. California Tribal Families Coalition (CTFC)
Site: https://caltribalfamilies.org/

CTFC participates in a combination of activities, including legal representation, policy
work, and legislation, to improve ICWA compliance in California and strengthen the protection
of tribal children and families.

3. Native American Rights Fund (NARF)
Site: http://www.narf.org/nill/documents/icwa/

NAREF offers “A Practical Guide to the Indian Child Welfare Act” (with updates through
September 2011) at its website, along with numerous other resources. The site is not focused on
any one state, but it provides a thorough general treatment of the ICWA. There are case law
examples and indices covering many different jurisdictions, historical reports and documents,
and lists of additional federal, state, and tribal resources.
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4. Tribal Court Clearinghouse
Site: https://www.tribal-institute.org/

The Tribal Court Clearinghouse offers a collection of tribal codes and court information.
It provides a comprehensive free source of tribal court materials from around the country. Their
ICWA Resources page (https://www.tribal-institute.org/lists/icwa.htm) provides not only the
ICWA and BIA Guidelines, but also the General Accounting Office’s study on the
implementation of the ICWA and a number of scholarly articles on the impact of the ICWA.

5. Child Welfare Information Gateway
Site: https://www.childwelfare.gov/topics/systemwide/diverse-
populations/americanindian/icwa/

This website provides resources to learn more about the history, procedures, and
standards of the ICWA. Resources include state and local examples.

6. National Indian Child Welfare Association
Site: https://www.nicwa.org/about-icwa/

NICWA provides information about the history and application of the ICWA. Resources
for families and service providers, families, caseworkers, and tribal leaders are available on its
website. NICWA is not a direct service provider.
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Federal and State Statutes, Regulations, & Other Legal Authority

The Indian Child Welfare Act of 1978 - https://www.govinfo.gov/content/pkg/ COMPS-1402/
pdf/COMPS-1402.pdf

BIA ICWA Regulations (2016) - https://www.federalregister.gov/documents/2016/06/14/2016-
13686/indian-child-welfare-act-proceedings

BIA Guidelines (2016) - https://www.bia.gov/sites/default/files/dup/assets/as-
1a/raca/pdf/Guidelines%20for%20Implementing%20ICWA 2016 OIS%20BIA.pdf

Assembly Bill 81 (Indian children: child custody proceedings) -
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill 1d=202320240ABS81

California Department of Social Services — All County Information Notices (ACIN’s) -
https://www.cdss.ca.gov/inforesources/letters-regulations/letters-and-notices/all-county-
information-notices

California Department of Social Services — All County Letters (ACL’s) -
https://www.cdss.ca.gov/inforesources/letters-regulations/letters-and-notices/all-county-letters

California Courts — Indian Child Welfare Act - https://www.courts.ca.gov/3067.htm
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