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INTRODUCTION 

This report is prepared pursuant to California Water 

Code Sections 2000 ~ ~•, and pursuant to an order of 

reference dated October 7, 1977, from Amador County Superior 

Court in Robert Q• Rupley, et~· v. Anthony Meath,~ al., 

No. 9687. The order requires that the Board investigate and 

report on any and all physical facts necessary to ascertain each 

and every right to the use of water among the parties. Such 

facts as may be required to determine the issues raised in the 

action are also to be reported by the Board. Copies of the 

compliant and order are included in the report as Appendix Band 

Appendix C, respectively. 

The plaintiffs are property owners downstream from the 

defendants. Plaintiffs Robert and Norene Rupley have lived on 

Parcels 5 and 6 for 53 years. (See Map I.) Plaintiffs Vernon 

and Evelyn Cuneo own Parcels 7 and 8 upon which they graze 

stock. The Cuneos do not reside on Parcel 7 or 8. Besides the 

water diverted directly from Mountain Spring Gulch, they also 

store 22 acre-feet of water pursuant to a permit from the Board. 

The original defendants were Anthony and Norma Meath 

and Susumu and Constance Shimazu. The Meaths have sold their 

property, referred to as Parcels 1 and 4, to Leonard and 

Nancy Dolton, who have been joined as defendants. The Shimazus 

reside upon Parcels 2 and 3. The Doltons had not until recently 

resided upon Parcels 1 and 4. There is a cabin with a garden 



area on Parcel 4 in addition to the numerous fish ponds . 

complained of by plaintiffs. 

Nature of Proceedings 

In their complaint filed August 12, 1977, the 

plaintiffs allege that they and their predecessors for numerous 

years used the waters of Mountain Spring Gulch (also known as 

Mountain Spring Creek) for stock, domestic, and agricultural 

purposes, and that such use is reasonably necessary. They claim 

both riparian and appropriative rights to the waters of Mountain 

Spring Gulch and its appurtenant spring, known as Mountain 

Spring. They further claim that the defendants have interfered 

with their use of water, 

Plaintiffs Rupley, et al., further allege that they 

(Rupleys) have acquired by mesne conveyances an undivided one

half interest in all waters of Mountain Spring Gulch and that 

the defendants are unlawfully taking more than one-half of the 

waters. Plaintiffs also allege that defendants Shimazu, by the 

authority of defendants Meath have installed a pipeline from 

Mountain Spring Gulch for domestic use in their home which is 

not riparian to Mountain Spring Gulch. 

The plaintiffs ask that the defendants be restrained 

from unlawfully interfering with plaintiff's riparian and 

appropriative rights to the waters of Mountain Spring Gulch and 

for money damages. 
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Upon receiving the court's order, the staff reviewed 

the Board files and collected documents and records concerning 

history of ownership, water supply, use of water and other 

information necessary to comply with the court's order of 

reference. Several people with knowledge of the area were 

interviewed. Flow measurements of the stream and diversions 

were made. Two maps were prepared showing the diversion system, 

places of use, and other physical features. The maps are 

located in the back of this report and are incorporated as 

appendages thereto. (See Maps I and II.) Chains of title of 

all parcels of land lying within the watershed and owned by the 

plaintiffs and defendants were prepared. (See Appendix A.) 

FINDINGS OF FACT 

Physical Characteristics of the Watershed 

1. The drainage area of Mountain Spring Gulch is 

located about six miles west of the City of Jackson within 

Section 26, 27, 28, 33 and 34, T6N, RlOE, MDB&M. The head-

waters of Mountain Spring Gulch are located in Section 26. The 

drainage area above the Rupley diversion is about 400 acres. 

(See Map I.) The watershed lies within the foothill region of 

the Sierra Nevada at elevations ranging from 500 feet at the 

southern boundary of the area to 1,200 feet at the headwaters. 

(See Map I.) 
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2. The topography of the Mountain Spring Gulch 

watershed consists of rolling hills with gentle to moderate 

slopes, Grasses with scattered oaks covers most of the area, 

Mixed conifer and deciduous groves grow along the crests of the 

ridges at higher elevations, Riparian vegetation of willow and 

cottonwood is located along drainage courses. 

raising. 

3. Historically, the area has been used for stock 

Pasture has been irrigated when water was available, 

4. The controversy centers around the use of water 

from the spring known as Mountain Spring, which now is partially 

covered by State Highway 88, The spring now appears to be 

entirely located on State-owned highway right-of-way, 

History 

S. Originally, Mountain Spring seeped to the surface 

over an area 300 to 400 feet in diameter. Historical records 

indicate that the spring was tributary to Mountain Spring Gulch 

and was responsible for maintaining perennial flow downstream in 

the creek for several miles, Over the past 75 years, the ground 

surface around the spring has been significantly altered. The 

alterations have affected the regimen of the spring. In 1906 

Ione and Eastern Railroad (now Amador Central) was constructed 

through the spring area, After construction of the railroad, a 

portion of the spring began issuing north of the tracks. In 

1958 State Route 88 was built through the spring area north of 

the railroad, To solve the drainage problem, underdrains were 

placed beneath the roadbed, These drains direct the flow along 
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the north side of the highway right-of-way to the railway. 

water from the northern spring area then follows along the 

northeast side of the railroad to a culvert which carries it 

This 

under the railroad to the Meath (Dolton) ponds. Water is also 

piped from the spring area in a northeasterly direction across 

the Shimazu property to the Meath (Dolton) property pursuant to 

an amendment in 1958 to the Highway Right-of-Way Contract 

between the Allens and the State of California. (See Map II.) 

6. Map I shows the original patents in Section 27, 28, 

33 and 34 that were riparian to Mountain Spring Gulch. 

shows diversions, ponds, and riparian lands. 

Map II 

7. The land where Mountain Spring is located was 

originally homesteaded by John Vogan in 1875. Mountain Spring 

House became a rest stop for travelers. This is the first known 

use of the waters of Mountain Spring or Mountain Spring Gulch. 

Vogan acquired the land where Mountain Spring is located by 

Patent No. 161 in 1875. (See Map I.) 

8. W. O. Green acquired the parcel west of 

John Vogan's through which Mountain Spring Gulch flows by Patent 

No. 1301 in 1881. (See Map I,) 

9. Charles Dufrene acquired the parcel which lies 

south of w. o. Green's Patent 1301, through Patent No. 3224. 

Mountain Spring Gulch flows through this parcel. (See Map I,) 

10. W. O. Green acquired the parcel which lies south 

and west of Durfene's by Patent No, 678 in 1873. Mountain 

Spring Gulch flows through this parcel. (See Map I.) 
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11. On March 21, 1885, Charles Dufrene and 0rrie 

Jones recorded an appropriative water right on Mountain Spring 

G lch. The recorded document states that Durfrene and Jones had 

constructed a dam 100 feet below the point where the Vogan Toll 

Road crossed Mountain Spring Gulch. They claimed all of the 

water in Mountain Spring Gulch for irrigation of their lands. 

The point of diversion was near the southwest corner of the NW 

1/4 of SW 1/4 of Section 27 either under the present State 

Highway 88 or across from the entrance to the True Sportsman 

Club. (See Map II,) The properties owned by Dufrene and Jones 

are not involved in this action. They are contiguous to Parcels 

6 , 7 and 8 • (See Map I,) An indention where the ditch 

conducted the water still crosses the Dufrene property to the 

Jones' property. A pipeline has been laid in the ditch, covered 

with soil, and water is now piped from the Ione Canal to the 

Jones' property. (See Map II.) Mr. Jones, who was interviewed 

by a member of Board's staff, stated that they have purchased 

water from PG&E and its predecessor, Fred Downs Co., and used 

this waterworks since the 193Os. He stated that the Dufrenes 

abandoned use of the ditch in the 1930s. 

12. J.C. Kinne conveyed 10 acres (the SE 1 4 of SE 

1/4 of NE 1/4 of Section 33) of the original Green Patent No. 

678 (see Map I.) to Ida B. Laughery by deed recorded Jun 18, 

1888, at Book 2 of Deeds, p. 615. This property is now a p rt 

of the property owned by plaintiff Cuneo. (See Parcel 8 on Ma 

I.) The conveyance included a right-of-way across Kinne's 

J 
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11. On March 21, 1885, Charles Dufrene anrl Orrie Jones recorded an 

appropriative water right on Mountain Spring Gulch. The recorded document 

states the Durfrene and Jones had constructed a dam 100 feet below the point 

where the Vogan Toll Road crossed Mountain Spring Gulch. The claimed all of 

the water in Mountain Spring Gulch for irrigation of their lands. The point of 

diversion was near the southwest corner of the NW 1/4 of SW 1/4 of Section 27 

either under the present State Highway 88 or across from the entrance to the 

True Sportsman Club. (See Map II.) The properties owned by Dufrene and Jones 

are not involved in this action. They are contiguous to Parcels 6, 7 and R. 

(See Map I.) An indention where the ditch conducted the water still crosses 

the Dufrene property to the Jones' property. A pipeline has been laid in the 

ditch, covered with soil, and water is now piped from the Ione Canal to the 

Jones' property. (See Map II) Mr. Jones, who was interviewed by a member of 

Board's staff, stated that they have purchased water from PG&E and its 

predecessor, Fred Downs Co., and used this waterworks since the 1930s. He 

stated that the Oufrenes abandoned use of the ditch in the 1930s. Jud Jones 

and Noreen Alexander Rupley have filed affidavits that the water system that 

serviced the Cuneo property is a separate and distinct system from the Dufrene 

ditch which was abandoned and that Cuneo's and their predecessors-in-interest 

have continuously used water through the Mountain Spring stream and ditch 

system for more than 50 years with no lapse in usage. 

12. J.C. Kinne conveyed 10 acres (the SE 1/4 of SE 1/4 of NE 1/4 of 

Section 33) of the original Green Patent No. 678 (see Map I.) to Ida B. 

Laughery by deed recorded June 18, 1888, at Book 2 of Deeds, p. 615. This 

property is no.-1 a part of the property owned by plaintiff Cuneo. (See Parcel 8 

on Map I.) The conveyance included a right-of-way across Kinne's 
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remaining lands to construct a ditch with capacity not to exceed 

20 inches of water. The point of diversion was the same as the 

Dufrene and Jones diversion. Ida Laughery was also granted: 

"The right to take out of said Gulch enough water for 
the purpose of irrigating the land hereinbefore described 
and conveyed," 

Eventually, the above 10 acres were conveyed to single ownership 

of the entire patent, These two water rights have been 

specifically mentioned in the chain of title leading to 

plaintiffs Rupley and Cuneo. 

13. In 1910, Charles Dufrene and W, J. Comfort (who 

is a predecessor of the Rupleys and Cuenos -- see Appendix A) 

filed suit against the Allen Estate Co. (predecessor to the 

Meaths, Doltons, and Shimazus), The suit (~. J, Comfort & 

Chas. Durfrene v. Allen Estate Co, (! Corp,), et~-, Action 

No. 2222, Amador County Superior Court) was an action to enjoin 

the Allen Estate Co, from taking water from Mountain Spring 

Gulch to another drainage area, Defendants Meath and Dolton 

claim the suit was dismissed pursuant to a stipulation in which 

Mountain Spring was conveyed to the Allen Estate Co. and the 

Company agreed not to divert water out of the watershed from 

Mountain Spring Creek, "except the water flowing from those 

springs arising on their property that can be diverted before 

reaching said Creek," The only copies£! this agreement which 

have been found were signed only on behalf of Allen Estate Co. 

The Board's staff has not been able to locate a copy of the 

agreement signed by all of the litigants in the 1910 lawsuit, 
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14. George Allen, Jr., was interviewed by a member of 

the Board's staff. He described the springs discharging north 

of the Amador Central Railroad right-of-way and Highway 88, 

which have been diverted by a gravity channel northwest along 

the raJlroad track. He stated that prior to the time the ponds 

were constructed, the water, which passed under the railroad 

tracks to the original W. o. Green Patent No. 1301, was used for 

irrigation of pasture with the return flow finding its way to 

the Mountain Spring Gulch channel. (See Map I,) This use of the 

water was maintained from about 1910 to 1972 according to 

Allen. Aerial photos taken in November 1962 by Cartright Aerial 

Surveys show that about two acres were being irrigated on the 

present Meath (Dolton) property and that approximately five 

acres could have been irrigated when sufficient water was 

available, Mr. Allen also stated that small flow was diverted 

out of the drainage area into the canyon located in the N 1/2 of 

NW 1/4 of Section 27 for stockwatering. 

Facts Regarding the Controversy 

15. The controversy began in 1976 when defendent 

Meath, who purchased property from George Allen (an upstream 

user), began to construct a number of small ponds for raising 

catfish and bass commercially. These ponds were located in an 

area which was previously irrigated by the Allen Estate, The 

return flow from the previous irrigation entered the streambed 

and continued on for use by lower riparians. After the 

installation of the ponds, this return flow diminished. The 
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lower riparian owners received no water after about the end of 

June of each year. Since the ponds located in the stream 

channel have been removed this issue is resolved. 

16. The return flow was further diminished by a leak 

from a break in the pipeline on the Meath (Dolton) property 

which allowed Mountain Spring Gulch water to be lost into PG&E's 

Ione Canal. Since the break in the pipeline has been repaired, 

this issue is resolved. 

17. Prior to Meath's construction of the ponds, the 

Allens (Meath's predecessors) irrigated two to five acres, 

depending on water availability. (See Map II.) Meath had 

constructed 15 ponds. Ponds 1, 2 and 3 were located on 

Mountain Spring Gulch and Ponds 4, 5, 9, 10, 11, 12, 13, 14 and 

15 were located off-channel on his property. All of these ponds 

have either been filled in or the dams were removed. 

ponds 6, 7 and 8 remain. 

Offstream 

18. The only surface water supply available to the 

Cuneo property during the critical summer months is flow from 

Mountain Spring Gulch. 

Description of Place of Use 

19. Statement of Water Division and Use 8940 was filed 

with the Board on September 10, 1976, by Vernon Cuneo. It 

stated that 20 acre-feet of water per annum was diverted through 

an open ditch with a capacity of 100 gallons per minute to 

irrigate five to eight acres of pasture and for stockwatering of 

50 head of livestock. According to Mr. Cuneo's statement, to 

the best of his knowledge, use of water was first made in 1961. 
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20. Application 25392 was filed with the Board on 

June 13, 1977, by Vernon and Evelyn Cuneo to appropriate 22 acre-

feet of water by storage. 

December 11, 1979. 

Permit 17791 was granted on 

21. Major portions of Parcels 7 and 8 are within the 

watershed of Mountain Spring Gulch. 

22. Statement of Water Diversion and Use No. 8819 was 

filed with the Board on June 23, 1976, by Roberto. and 

Norma B, Rupley. It stated that water was used from Mountain 

Spring Gulch to irrigate two acres and for stockwatering of 

three horses and six cows. Diversion was by gravity. According 

to the statement, to the best of Rupley's knowledge, use of 

water began in 1886. 

Map II,) 

This irrigation occurs on Parcel 6. (See 

2 3 • A portion of Parcel 6 is within the watershed of 

Mountain Spring Gulch, All of Parcel 5 is within the watershed 

of Mountain Spring Gulch, (See Map II,) 

24. Statement of Water Diversion and Use No. 9048 was 

filed with the Board on November 15, 1976, by Anthony Meath, It 

stated that 3-1/2 acre-feet of water from Mountain Spring Gulch 

was stored by four small dams for raising fish, Statement of 

Water Diversion and . Use No. 9048 is now recorded in the name of 

Leonard J. Dolton who has acquired the Meath property in the 

watershed. The new owner has been named as a party to the suit. 

25. Portions of Parcels 1 and 4 are within the 

watershed of Mountain Spring Gulch, (See Map II,) Dolton has 

constructed a residential complex on the crest of the hill near 
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the north line of Parcel 4. Water is used from Mountain Spring 

Gulch for inside domestic use and for domestic irrigation of 

landscaping vegetation, 

26, Susumu Shimazu diverts water from the pipeline 

running across his property to the Dolton property, (See Map 

II,) A 3/4-inch pipe supplies water to the Shimazu property. 

Portions of parcels 2 and 3 upon which Shimazu is using water 

are within the watershed of Mountain Spring Gulch. (See Map 

II,) Use of water for domestic purposes occurs very close to 

the watershed line; therefore, it is questionable if water can 

be used under a riparian right, None of the marshy area of 

Mountain Spring is located on the Shimazu land. 

purchased the property from the Meaths in 1976. 

The Shimazus 

No mention is 

made in the deed of a water right being reserved to the 

Shimazus. Anthony Meath stated in a conversation with the 

Board's representative that he allowed the Shimazus to install 

the pipeline to their house from the existing pipeline after 

they purchased the property from him. 

27. The deed from Allen to the State of California, 

which conveyed the property on which the highway rest stop is 

located, granted the State of California five percent of the 

water from Mountain Spring. The State of California has not 

been named as a party in this case. 

28. The measured flows of Mountain Spring Gulch and 

tributaries at various points are shown on Table 2. Mountain 

Spring is perennial; however, the flow diminishes during the 

summer. 
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Duties of Water 

29. The Board has established duties, or amounts, of 

water considered reasonably necessary for certain uses. These 

duties of water are contained in Section 657, Article 2, Sub

chapter 2, Chapter 3 of Title 23, California Administrative 

Code. On the basis of these general requirements and after 

considering the characteristics of the land within the watershed 

of Mountain Spring Gulch, the Board finds that the following 

duties of water are reasonably necessary for the particular uses 

of water within the watershed of Mountain Spring Gulch. 

a. Irrigation: A duty of one cubic foot per 

second1 of continuous flow to irrigate each 80 a c res. 

b. Domestic Use: 

(1) Homes and trailer parks which are fully 

plumbed -- 55 gallons per day per person. 

(2) Lawn, garden, orchard and grounds -- 18.5 

gallons per day per 100 square feet, provided, however, that no 

domestic user individually shall irrigate more than 21,780 

square feet (1/2 acre) of lawn, garden, orchard, or grounds. 

This is equivalent to the duty for irrigation. 

(3) Livestock --

(i) Milch cows -- 30 gallons per day per 

head. 

(ii) Horses -- 1 5 gallons per day per head. 

1 
One cubic foot per second is equivalent to 448.8 gallons 

per minute. 
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C • Stockwatering Use: Range cattle and horses --

15 gallons per day per head. 

d. Highway Rest Stop Use: 500 gallons per day 

Season of Diversion 

30. The Board finds that the following seasons of 

diversion are reasonably necessary for each particular use in 

the watershed: 

a. Irrigation: May 1 to September 30. 

b. Domestic: 

(1) Homes and Trailer Parks -- January 1 to 

December 31. 

(2) Lawn, garden, orchard and grounds -- May 1 

to September 30. 

C • 

d. 

(3) Livestock -- January 1 to December 31. 

Stockwatering: January 1 to December 31. 

Highway Rest Stop: January 1 to December 31. 

Findings of Fact - Conclusions of Law 

31. Matter herein expressed as a Finding of Fact 

which is later deemed to be a Conclusion of Law, is hereby made 

a Conclusion of L a w. 
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CONCLUSIONS OF LAW 

Based upon the Findings of Fact in this matter, the 

Board makes the following Conclusions of Law. 

Applicable Principles of Law 

1. Riparian rights to the use of water are an incident 

of land ownership, The right attaches to land which abuts a 

stream, lake, or pond and which is the smallest parcel held 

under one title in the chain of title to the present owner. 

(Hudson v. West, 47 Cal. 2d 823, 306 P.2d 807 (1957).) 

Consequently, a riparian parcel may never be larger than the 

original patent size, but may become smaller by the conveyance 

of a back parcel without either an implied or an express 

reservation of riparian right. 

617, 105 Pac. 748 (1909),) 

(Hudson v. Dailey, 156 Cal. 

2. Where an owner of a riparian tract conveys away a 

non-contiguous parcel by a deed which has no express or implied 

reservation of the riparian right, the conveyed parcel loses its 

riparian status. (Rancho Santa Margarita v. Vail, 81 P. 2d 

5 83.) 

3. The riparian owner's right to the use of water is a 

correlative right -- a right shared with other landowners on the 

watercourse. (Prather v. Hoberg, 24 Cal.2d 549, 150 P.2d 405 

(1944).) A riparian has no right to a specific quantity of 

water, Rather the riparian right includes only the use of a 
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portion of the stream in common with the equal rights of other 

riparians. (Strong v. Baldwin, 154 Cal. 150, 163, 97 Pac. 

178 (1908).) 

4. The riparian right passes with a grant of the land 

as parcel of the land, unless the deed reserves the riparian 

right incident thereto. (Lux v. Haggin, 69 Cal. 255, 391, 4 

Pac. 919 (1984).) 

5. In the subdivision of tracts of riparian land, 

parcels which are so located as to be left without physical 

contiguity to the stream, may have the riparian right impliedly 

preserved in the detached parcels if the parties so intend. 

(Murphy Slough Assn. v. Avila, 104 Cal.Rptr. 136, 27 

Cal.App.3d 649.) 

7. A riparian right is not extinguished by the 

acquisition of an easement for a highway, railroad, or levee, 

etc., along the shore of a stream even though the easement lies 

between the shoreline and the rest of the riparian land. 

(Murphy Slough Assn. v. Avila, 104 Cal. 150, 157, 97 Pac. 178 

(1908).) 

8. The riparian right preserved in a parcel of 

detached land passes in all subsequent conveyance of that land. 

(Strong v. Baldwin, 154 Cal. 150, 157, 97 Pac. 178 (1908).) 

9. The courts have recognized that a person may 

concurrently possess rights to the use of water both as a 

riparian proprietor and as an appropriator. (Rindge v. Crags 

Land~•• 56 Cal.App. 247, 205 Pac. 36 (1922).) 
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10. Prior to 1872 appropriative water rights could be 

acquired by taking and beneficially using water. 

Phillips, 5 Cal. 140 (1855).) 

(Irwin v. 

11. The quantity of water to which an appropriator is 

entitled by right of diversion is the quantity which was 

actually used for beneficial purposes at the time of the 

original diversion and which was reasonably necessary for such 

purposes, plus any additional quantity intended to be applied to 

further needs at the time of the original divers i on if put to 

use within a reasonable time. (Haight v. Costanich, 184 

Cal. 426, 194 Pac. 26 (1920).) 

12. An appropriative water right may be abandoned. 

Abandonment requires concurring with an act and intent. Where 

an intent to abandon is shown concurring with an act which 

evidences the fact that there is no intention either to continue 

to use or to reposses abandoned water, an abandonment may be 

found to have occurred. (Utt v. ~ 106 Cal. 392, 297, 29 

Pac. 807 (1895).) 

13. Furthermore, appropriative water rights acquired 

prior to December 19, 1914, may be forfeited by f i ve years of 

nonuse. (Smith v. Hawkins, 110 Cal. 122, 42 P ac . 453 (1895).) 

14. Water Code Section 1706 allows a person with a 

pre-1914 appropriative right to change the point of diversion 

and place of use if others are not injured by the change. 

15. Section 2, Article X of the California 

Constitution prohibits the waste, unreasonable use, ureasonable 

method of use and unreasonable method of diversion of water. 

-16-
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This prohibition applies to the use of all water under whatever 

right the use may be enjoyed. (Tulare Irrigation District v. 
.,,... 

Lindsay Strathmore Irrigation District, 3 Cal.2d 489, 567, 45 

P.2d 972 (1935). 

16. Water Code Section 100 states: 

"It is hereby declared that because of the conditions 
prevailing in this State the general welfare requires that 
the water resources of the State be put to beneficial use to 
the fullest extent of which they are capable, and that the 
waste or unreasonable use or ureasonable method of use of 
water be prevented, and that the conservation of such water 
is to be exercised with a view to the reasonable and 
beneficial use thereof in the interest of the people and for 
the public welfare. The right to water or to the use or 
flow of water in or from any natural stream or watercourse 
in this State is and shall not extend to the waste or 
unreasonable use or unreasonable method of use or 
unreasonable method of diversion of water." 

17. Water Code Section 106 states: 

"It is hereby declared to be the establised policy of 
this State that the use of water for domestic purposes is 
the highest use of water and that the next highest use is 
for irrigation." 

18. An agreement between users of water on a stream 

system, which resolves a dispute concerning the use of such 

water, has long been held enforceable between the convenanting 

parties. (Southside Improvement~- v. Burson, 147 Cal. 401, 

81 Pac. 1107.) However, the agreement or grant must be signed 

by the party to be charged. 

1972, states: 

(CC 1624.) CCP 1971, enacted in 

"No estate or interest in real property, other than for 
leases for a term not exceeding one year nor any trust or 
power over or concerning it, or in any manner relating 
thereto, can be created, granted assigned, surrendered, or 
declared, otherwise than by operation of law, or a 
conveyance or other instrument in writing, subscribed by the 

-17-



party creating, granting, assigning, surrendering, or 
declaring the same, or by his lawful agent thereunto 
authorized by writing." 

19. Water, being part and parcel of the land, is 

"real property" and a conveyance of such an interest is within 

CCP Section 1971 and Section 1974 (b) and must be in writing. 

Stepp v. Williams, 198 Pac 661, 52 Ca.App. 237 (1921).) 

20. A ditch right may be lost by abandonment. 

(Stuffebeem v. Adelsbach, 135 Cal. 221, 67 Pac. 140.) 

21. A grantor of real property can convey no more 

than he or she owns. (6A R. Powell & P. Rohan, Powell~ Real 

Property, 82-1, 904[1]. Rose v. Davis, 11 Cal. 133 (1858). 

When acknowledged and properly recorded, deeds are constructive 

notice of their existence and charge a later grantee with notice 

of all that is in them. (CC 1213.) Furthermore, the 

constructive notice gives a deed priority over any after 

acquired interest in the same land. (6A R. Powell & P. Rohan, 

Powell on Real Property, 82-13, para 904[3]). 

The courts have summarized the rule regarding notice as 

follows: 

"'In so far as a purchaser has actual or constructive 
notice of a conveyance or other instrumen t e x ecuted by one 
previously owning or claiming to own the la n d, h e is charged 
with notice of all matters stated or refe rre d to in such 
conveyance, which may possibly affect t h e t i t l e, and he is 
bound to make any inquiries or researches suggested by such 
statements or references.'" (Renden v. Geneva Development 
Corp., 253 Cal.App.2d 578, 589, fn. 9, 61 Cal. Rptr. 463, 
470 (1967) quoting 5 Tiffany, The Law~ Real Property (3d 
ed. 1939) 1293, p. 77. See also Buehler v. Oregon
Washington Plywood Corporation, 17 Cal.3d 520, 131 Cal, 
Rptr, 394 (1976),)'" 
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Application of Legal Principles 

22. Mountain Spring or i ginally arose on Parcels 1 and 

2 on land which John Vogan acquired from the United States 

Government by Patent No. 161. (See Map I,) Land which W, 0, 

Green acquired by Patent No. 1301 includes Parcels 3 and 4. 

four _ of these parcels are partly within the watershed of 

Mountain Spring Gulch, Because Mountain Spring Gulch flows 

All 

through Parcel 4, Leonard and Nancy Dolton, the owners of Parcel 

4, possess a riparian right to the use of the waters of Mountain 

Spring and Maintain Spring Gulch upon the portion of Parcel 4 

which is within the watershed. 

23. After the Ione and Eastern Railroad was 

constructed through the spring area in 1906, part of the spring 

issued north of the railroad tracks. (Finding 10.) This water 

was diverted by the Allens, predecessors to the present owners 

of Parcels 1, 2, 3, and 4, for irrigation of two to five acres 

and for stockwatering beginning about 1910, (Finding 19.) This 

diversion for beneficial uses constituted an appropriation of 

water. 

24. The land upon which Mountain Spring arises has 

been conveyed to the State of California for the right-of-way 

for Highway 88. (Finding No, 9.) The Right of Way Contract, 

dated May 9, 1957, provides that: 

"The State shall, ••• 

* * * 
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"(3) construct facilities to collect and convey seepage 
water, drainage water and spring water into grantor's 
property to the right and left of the new alignment. 
It is understood and agreed that the drainage system 
referred to above is designed primarily to protect the ,, 
roadbed of the proposed State Highway, however, rights 
to the spring water and seepage remain in the grantor 
as heretofore. 

"The State makes no guarantee as to the quantity or 
quality of the water during or after construction." • 

After the language of conveyance to the State of California, the 

deed also dated May 9, 1957, states: 
"Excepting therefrom all water, [and] water 
rights ••• that may be within or under the parcel of land 
hereinabove described ••.• " 

An amendment of the Right of Way Contract, dated April 9, 1958, 

contains the following language: 

"WHEREAS, At the time of entering said Right of Way 
Contract it was the intent and understanding between the 
parties thereto that if the water referred to in Paragraph 
2C2 of said contract, could be recaptured and collected, 
then the State at its own expense would furnish and install 
facilities to convey said water to grantors [sic] remaining 
land. However, due to the vagueness and uncertainties 
involved in recapturing the water, the contract did not 
specifically provide for conveyance facilities to the 
remainder. 

"WHEREAS, By reason of the foregoing, it is now the 
desire of the parties herto to amend said Right of Way 
Contract. 

"NOW, THERFORE, It is agreed by and between the parties 
hereto as follows: The State at no expense to the grantor, 
shall furnish and install sufficient three (3) inch 
galvanized pipe to convey the water referred to in paragraph 
2C2 of said contract ~rom the three-inc~ outlet currently in 
place Left of Engineer's Station 280+00- to a point on 
grantois [sic] remaining property Left of Engineer's Station 
274+50-. In consideration of same, grantor allows the 
State or its authorized agents permission to enter upon 
grantors [sic] land for the purpose of said installation. 

"All other terms and conditions of contract remain 
unchanged." 
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As a result of the language of the deed, all water and water 

rights were reserved to the grantor's land which includes 

Parcels 1, 2, 3, and 4. 

25. A subsequent deed granted to the State of 

California a small parcel on the opposite side of the highway 

from Parcels 1, 2, 3, and 4 which is used as a highway rest 

stop. The deed granted to the State of California the land: 

"Together with all of the Grantor's right title and 
interest in and to all water and water rights, whether 
surface or subsurface, or of any other kind, including all 
appurtenant water and water rights, and all water and water 
rights in any wise incident to the real property herein 
described, or used thereon or in connection therewith, and 
all other appurtenant rights and easements pertaining to 
said real property." 

"Together with an easement for a water pipe line and 
incidental purposes over the lands of grantor in [illegible] 
of SEl/4 of Section 27, T6N, RlOE, MDB&M, for the purpose of 
distributing water from springs on grantors [sic] and 
adjacent land to the property conveyed, herein; together 
with (5%) five percent of the total volume from the 
collected flow of water, derived from said springs." 

Therefore, the State of California was granted a right 

to a fraction of the spring, quantified as five percent (5%) 

between the grantor and the State of California. Because a 

portion of the spring issues on the rest stop land, the State of 

California received the riparian right which is parcel of the 

rest stop land. The grantor, predecessor of the owners of 

Parcels 1, 2, 3, and 4, retained 95 percent (95%) of the 

riparian right in Mountain Spring. 

2 6 • Anthony and Norma Meath were successors to 

John Vogan (Patent No. 161) and W. O. Green (Patent 1301). The 

Meaths conveyed to the Shimazus Parcels 2 and 3, approximately 
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two acres of which comprise the portions of Parcel 2 and Parcel 

3 which are within the watershed of Mountain Spring Gulch. 

Map II) 

(See 

27. The Meaths conveyed Parcels land 4, aproximately 

30 acres of which comprise the portions of Parcel 1 and 4 which 

are within the watershed of Mountain Spring Gulch, to Leonard 

and Nancy Dolton in 1978. The deed from the Meaths to the 

Doltons did not expressly convey any water rights to the _ 

Doltons. Parcell is not contiguous to Mountain Spring or 

Mountain Spring Gulch. However, the riparian right had been 

expressly reserved in the deed from Allen (Meaths predecessor) 

to the State of California in 1957. Therefore, Leonard and 

Nancy Dolton possess a riparian right to the use of the waters 

of Mountain Spring and Mountain Spring Gulch upon the portion of 

Parcell which is within the watershed. 

In addition, because the Allens continued their 

appropriation on Parcels 1, 2, 3, and 4 from 1910 to 1972 and 

the Meaths began using the water for storage in ponds for fish 

raising beginning in 1976, there was no forfeiture of the pre-

1914 appropriative right as five years of non-use did not 

occur. There are no facts which indicate an abandonment of the 

pre-1914 appropriative right, Therfore, the Doltons have 
1-~-~1 

succeeded to ':f,.,-ff7 percent of the pre-1914 apropriative right 

(see also Paragraph 30, page 23). Under the provisions of Water 

Code Section 1706, the Doltons may change the place of use of 

water to land located outside the watershed if others are not 

injured by such change. Total irrigated acreage shall not 

exceed five acres as set forth in Schedule 1, 
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28. The deed conveying Parcels 2 and 3 from the Meaths 

to the Shimazus in 1976 did not mention water rights. Parcels 2 

and 3 are not contiguous to Mountain Spring or Mountain Spring 

Gulch. However, as discussed above, the riparian right was 

reserved in Parcels 1, 2, 3, and 4. Therefore, the riparian 

right passed as parcel of the land when the Meaths conveyed 

Parcels 2 and 3 to the Shimazus. Consequently, the Shimazus 

possess the riparian rights originally possessed by their 

predecessors, owners of parcels 2 and 3, for use upon the 

portion of parcls 2 and 3 which are within the watershed. No 

use is presently being made of the riparian right upon riparian 

portions of Parcels 2 and 3 which lie within the watershed. 

29. Water is diverted to Parcels 2 and 3 for domestic 

use. However, the domestic use is upon portions of Parcels 2 

and 3 which are not within the watershed of Mountian Spring and 

Mountain Spring Gulch. There is no riparian right to divert the 

waters of the spring outside the watershed to the Shimazus' 

house. However, the Shimazus possess an appropriative right to 

the waters of Mountain Spring Gulch as discussed below. 

30. The Shimazus purchased Parcels 2 and 3 in 1976. 

Because the Allens continued their appropriation from 1910 to 

1972, there was no forfeiture of the pre-1914 appropriative 

right as five years of non-use had not occurred. There are no 

facts which indicate an abandonment of the pre-1914 

appropriative right because the Meaths used the water for 

storage in ponds for fish raising beginning in 1976. Water Code 

Section 1706 allows a person with a pre-1914 appropriative water 
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right to change the point of diversion, place of use, and 

purpose of use, if others are• not injured by the change. In the 

Shimazus' case no one will be injured by a finding (1) that 

there was a change in point of diversion from the old out-of

watershed diversion, for stockwatering, to the point in the 

water line where Susumu and Constance M. Shimazu take their 

water from the pipe (see Map II), and (2) that there was a 

change in purpose of use from stockwatering to domestic use. 

The place of use remains essentially the same. Thus, Susumu and 

Constance Shimazu possess 6.33 percent of the appropriative 

right initiated in 1910. 

31. The riparian rights of the Rupleys and Cuneos, 

the successors of John Vogan (Patent No. 161, dated 1875) and 

W. o. Green (Patent Nos. 678, dated 1873 and 1301, dated 1881) 

are superior to the appropriative rights of the Shimazus and 

Doltons sucessors of the Allens who initiated the pre-1914 

appropriative right in about 1910. This would mean that the 

Shimazus' fraction of the appropriative right which they are 

using for domestic purposes would be inferior to the riparian 

rights of the Rupleys, Cuneos, Doltons and also to the Shimazus' 

own riparian right for use within the watershed. Here, if the 

court were to strictly enforce the relative priorities of use of 

the waters of Mountian Spring and Mountain Spring Creek, the use 

of water for irrigation of the Rupleys, Cuneos, and Doltons 

would be senior to the diversion of water for domestic use by 

the Shimazus . Section 2, Article X of the California 

Constitution and Water Code Section 100 prohibit waste and 
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unreasonable use of water. Water Code Section 106 provides that 

the use of water for domestic purposes is the highest use of 

water and that the next highest use is for irrigation. Strict 

enforcment of the relative priorities would be unreasonable for 

several reasons. 

a. In an area of scarcity of water such as Mountain 

Spring Gulch, there is no reasonable expectation that the 

supply of water is adequate to completely satisfy all of the 

irrigation uses; there is even less of an expectation that 

the supply can also satisfy the junior domestic use. Thus, 

the highest use of water, domestic use, as stated in Water 

Code Section 106 would be precluded to partially satisfy a 

lower use, irrigation. 

b. A well is a possible alternative source of water. 

However, given the proximity of Mountain Spring to the 

Shimazus' land, a well, if it supplied sufficient water, 

might draw upon the underground supply of the spring or upon 

the underflow of the creek. Use of water from such a well 

would therfore be the equivalent of a surface diversion 

requiring a permit to appropriate water. 

c. The quantity of water necessary to supply the 

domestic needs of the Shimazus is so small relative to 

carriage losses to the Rupley and Curneo points of diversion 

as to make no significant differnece in the quantity of 

water available to the Cuneos or Rupleys. 
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d. It is therefore concluded that strict enforcement 

of priorities of right between the Shimazu's appropriative right 

and the riparian rights of the parties would constitute approval 

of an unreasonable use of water by the riparian owners. 

Therefore, it is concluded that the pre-1914 appropriative right 

of the Shinazus which is being used for domestic purposes should 

be given priority over the riparian rights which are being used 

for irrigation as more fully set forth below. 

32. The costruction by the Meaths in 1976 of fish 

ponds in the area where irrigation had been carried on by the 

Allens constituted a change in purpose of use of the pre-1914 

appropriative right from irrigation to fish culture in ponds. 

This change had caused injury to the downstream users, Rupley 

and Cuneo, by depriving them of the return flow which remained 

80 days in storage. These onstream ponds and most of the 

offstream ponds have been removed by Dolton. A right to store 

water cannot be acquired by changing from direct diversion under 

the pre-1914 appropriation nor can water be stored under a 

riparian right. Therefore, the change in purpose of use or from 

direct diversion to storage is not sanctioned by Water Code 

Section 1706 nor through the doctrine of riparian rights. 

33. There was a break in a pipe on Parcel 4 which 

intercepted the waters of Mountain Spring Gulch. This break 

caused a portion of the waters of Mountain Spring Gulch to drain 

into the Ione Canal which is owned by Pacific Gas and Electric 

Company. The break has been repaired by Dolton. 
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------------- -- ------- - -- -- - - -------- ----- -

34. Suit was filed in 1910 by w. J. Comfort and 

Charles Dufrene, the predecessor of plaintiffs Rupley and Cuneo, 

against Allen Estate Company, the predecessor of defendants 

Dolton and Shimazu. No judgment or dismissal of this lawsuit 

has been found. The defendants claim that the suit was settled 

by the signing of the document "Agreement and Grant". 

Defendants claim that the "Agreement and Grant" result in the 

vesting of a water right or rights in Mountain Spring in their 

predecessors. However, no copy signed by the granters, 

w. J. Comfort and Charles Dufrene, has been found. Plaintiffs 

and defendants each produced an identical copy of the document 

signed only on behalf of the grantee. ·since the signature of 

the granter is required by California Code of Civil Procedure 

Section 1941 for a valid grant of real property, a grant signed 

only by the grantee is of no effect. Here the agreement was 

signed only by the grantee, the one who would benefit, not by 

the granter. Therefore, Leonard and Nancy Dolton and Susumu and 

Constance Shimazu do not possess any water rights as a result of 

this document or of the 1910 lawsuit. 

35. Robert and Norene Rupley own Parcel 5 which they 

received by deed in 1964. Mountain Spring Gulch runs 

throughParcel 5. Parcel 5 is within the watershed of Mountain 

Spring Gulch. Therefore, Robert and Norene Rupley possess a 

riparian right for use of the waters of Mountain Spring Gulch on 

Parcel 5. 

36. Robert and Norene Rupley own Parcel 6. Water is 

used upon Parcel 6 for irrigation purposes. Mountain Spring 
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Gulch runs through Parcel 6. A major portion of Parcel 6 is 

within the wateshed of Mountain Spring Gulch, Therefore Robert 

and Norene Rupley possess a riparian right to the use of the 

creek's waters upon Parcel 6. 

37. Robert and Norene Rupley also claim an 

appropriative right or rights to one-half of the waters of 

Mountain Spring Gulch through mesne conveyances. 

a. Norene Rupley's parents F. C. and Minnie Alexander 

began the purchase of a large tract of land by contract of 

sale from William and Abbie Courtright in 1932. The deed to 

the property was dated April 26, 1937, and conveyed two 

water rights with the land. This large tract included 

Parcels 5, 6, 7, 8 and other land. 

b. The following day, April 27, 1937, the Alexanders 

conveyed the larger tract to A. L. Garibaldi, reserving to 

themselves 15.76 acres, which include Parcels 5 and 6. The 

deed to Garibaldi also conveyed two water rights as follows: 

"Also, all of the right, title and interest of said 
parties of the first part, of, in and to, that certain right 
of way over land formerly owned by J. G. Kinne, for a ditch 
to convey water from the Mountain Spring Gulch to the land 
above decribed, which lies South of said Highway, said ditch 
to be of the capacity of not more than 20 inches of water 
and the right to take out of said gulch enough water for the 
purpose of irrigating the land above described, lying south 
of said highway, said right of way and privilege having been 
acquired from J. G. Kinne and Mary J. Kinne, by deed dated 
December 31, 1886, and recorded in Book '2' of Deeds, at 
page 615 etc., Records ·of Amador County, California;" 

"Also, all the right, title and interest of said first 
parties, of, in and to, the undivided one-half interest of 
that certain water right and ditch commenceing in the 
Mountain Spring Gulch about 100 foot below where the old 
Vogan Toll Road and bridge crosses said gulch; said ditch 
commencing on land formerly owned by W. 0, Green, and 
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running in a southerly direction through the land claimed by 
Charles Dufrene, Jr., thence in a southwest direction on the 
land formerly owned by the Vogan Estate, thence east and 
southeast on the land owned by Orrie Jones. Saving and 
excepting that portion of a ditch 10 feet south from the 
land of Charles Dufrene, Jr., and extending to and on the 
land of Orrie Jones." 

"TOGETHER with all and singular the tenements, 
hereditaments and appurtenances thereunto belonging or in 
any wise appertaining, and the reversion and reversions, 
remainder and remainders, rents, issues and profits thereof." 

Thus, A. L. Garibaldi acquired most of the larger tract 

including Parcels 7 and 8 and the two water rights; the 

Alexanders retained Parcels 5 and 6. 

c. F. C. Alexander's name was on the 1937 deed from 

the Courtrights as sole owner. On February 11, 1946, in an 

apparent "strawman" transaction, he purported to convey to 

Catherine Price all of the property and water rights 

conveyed to him in the deed from the Courtrights (most of 

which had already been conveyed to A. L. Garibaldi). Price 

purported to reconvey the same property to F. c. and Minnie 

Alexander on February 13, 1946. Robert Rupley reported to a 

member of the Board's staff in 1977 that he had been 

residing upon the property for 48 years. Therefore, it 

appears he and Norene Rupley began residing upon Parcels 5 

and 6 in 1931 or 1932 when Mrs. Rupley's parents first 

contracted to purchase the land. The Rupley's had actual 

notice in 1937 that the Alexanders had conveyed much of the 

property to Gariba1di when Garibaldi took possession. 

Therefore, the Rupleys are charged with notice of the 

contents of the deed to Garibaldi including the fact that 

the two water rights were conveyed to him. 
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d. In 1964 the Rupley's acquired Parcel 5 by deed 

from the Alexanders. By deed recorded November 28, 1973, 

Minnie Alexander conveyed parcel 6 to the Rupleys. 

deed quit claimed to the Rupleys: 

This 

"All of my right, title and interest in and to that 
property more particularly described in Deed of Catherine 
R, Price to F, C. and Minnie Frances Alexander, which said 
deed was recorded February 13, 1946, in the office of the 
County Recorder of Amador County, in Book 23 of Official 
Records at page 398, records in Amador County, California," 

e. Since the water rights had been conveyed to 

Garibaldi prior to the deed to Price, Minnie Alexander 

could not convey the water rights to the Rupleys. 

Therefore, Robert and Norene Rupley do not possess 

appropriative rights through mesne conveyances to any of the 

water of Mountain Spring Gulch on Parcels 5 and 6. 

38. Mountain Spring Gulch flows in its natural water 

sources through Parcel 7. A major portion of Parcel 7 is 

within the watershed of Mountain Spring Gulch, Therefore, 

Vernon J. and Evelyn Cuneo, the owners of Parcel 7, possess a 

riparian right to the use of the waters of Mountain Spring Gulch 

on the portion of Parcel 7 that is riparian to Mountain Spring 

Gulch, Water is diverted to Parcel 7 for irrigation and 

stockwatering. 

39. Mountain Spring Gulch does not flow through nor 

along Parcel 8. Unless facts can be found which expressly or 

impliedly reserved the riparian right to Parcel 8, the riparian 

right would have been lost through severance. 
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a. J.C. Kinne, a predecessor to the Rupleys and Cuneos, conveyed Parcel A 

to Ida B. Laughery by deed dated December 31, 1886. This severed the parcel 

from Moontain Spring Gulch. However, Kinne expressly granted to Laughery: 

11 
••• the right of way over the land of the said par ty of the first part for a 

ditch to convey water from the Mountain Spring Gulch to the land hereby 

conveyed; ditch to be of a capacity of not more than 20 i nches of water. Also 

the rights to take out of said Gulch enough water for the purpose of irrigating 

the land herein-before described and conveyed." 

b. The language operates to reserve riparian rights in Parcel 8, 

notwithstanding its severance. Parcel 8 and the larger surrounding Parcel 7 

were reconveyed into common ownership by deed from Newman to Courtright 

( successor of Laugherty). The riparian right to take water from the stream 

passes as parcel of the land in the reconveyance. 

Therefore, Parcel 8 retained its riparian right to the waters of Mountain 

Spr ing Gul ch, which is possessed by Vernon and Evelyn Cuneo. 

40. The other water right recited in the deed from F. C. Alexander to A. 

L. Garibal di is for one-half of an appropriative right filed by 0rrie Jones and 

Charles Ourfrene, Jr., in 1885. Mr. Jones, who is the son of 0rrie Jones, . 

stated t hat the Joneses abandoned use of their portion of the appropriative 

right in the 1930s and that the Dufrenes abandoned use of their portion of the 

appropriat ive right about 1940. The Joneses have purchased water from PG~E and 

Fred Downs Water Co., predecessor to PG~E, since the 1910s. They used the 

waterworks for the old appropriative right to pipe the purchased water to their 

land and have buried the pipe, filling in the ditch. Jud Jones and Noreen 
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Alexander Rupley have filed affidavits stati nq that the 1•1ater syst:er, that 

serviced the Cuneo property is a separate anrl rlistinct syst~m fron the Dufrene 

ditch which was abandonerl and that Cuneo's ann. their prerlecessors -in- int~rP.st 

have continuously userl water through the ~ountain. Spring strea~ anrl ditch 

system for more than fifty ( 5Cl) years with no 1 apse in usage. Vernon anrl 

Evelyn Cuneo, therefore, possess a portion of the 1895 appropriative water 

right_ in addition to their ripari an water right. 

41. Matter herein expressed as a Conclusion of Law which is later deemerl a 

Finding of Fact is hereby found as a Finding of Fact. 
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Owner 

Shimazu 

Meath 
(Dolton) 

Rupley 

Cueno 

Use 

Domestic 

Stockwatering 

Domestic 

Irrigation 

Stockwatering 

Stockwatering 

Irrigation 

Stockwatering 

Irrigation 

SCHEDULE 1 

RECOMMENDED ALLOTMENTS TO THE VARIOUS WATER USERS 

Acrea.9.e Season of Diversion 

All Year 

All Year 

All Year 

5* May 1 to September 30 

All Year 

All Year 

2 May 1 to September 30 

All Year 

8 May 1 to September 30 

I 

I 

I 

*Acreage irrigated prior to construction of ponds. 

L _____ _ 

~ 

Amount 
1st Priority Amount 
Domestic & 2nd Priority 
Stockwatering Irrigation 
Gal[D~ Ga_l/Mi n 

330 

75 

330 

28 

1200 

75 

11 

750 

45 



TAB LE I 

AREA AND VOLi.ME Cf' PONDS ON MEATH PROPERTY 

(locations of ponds are shown on Map II) 

-
AREA VOLUME 

POND Square Feet Acres Acre feet 

6. 25,900 0.6 2. 2 

7. 7,310 o. 2 0. 6 

8. 2,540 0. 1 o. 1 

TOTAL 0. 9 2. 9 

-34-



I 
w 
(.Tl 
I 

Mountain Spring Gulch above 
Rupley Diversion 

Overflow below Cuneo pond 

Mountain Spring Gulch near 
pond #4 

TABLE 2 
FLOW MEASUREMENTS 

MOUNTAIN SPRING GULCH 
(gallons per minute) 

I. 

Date: t>/11 /74 5/30/74 ~/2/74 !10/3/74 9/8/75 II /9/76 o/2/77 jll/2/77 ·-:,/2/78 ;J/10/78 ~/17 /78 :5/24/78 -:,/31/78 4/24/79 

f I 44.9 15.3 ; 8.1 13.5 12 (est.) 
i I . , i 
, 1 I 1.2 : 1.2 ; 1.3 1.3 1.3 

'. i I ! I I 
, 4 i , , 

' I 1.2 i 1.0 , 1.0 ; 1.2 1.1 1.3 
• i I I I I 

. . : 
1 

: 6.6 : 6.7 : 6.9 : 6.7 7.1 7.1 : 

t 38,7* 36,8* 33,3*, 53,2* 33,3 I 8.0 i 24,0*, 16,3 I 22.6 , 21.0 , 22,5 20 .0 20,0 , 25.4 
I i I ' t I 
, ; . 2.2 . 4.6 5.o I , 6.9 
I I I I 
• , I 

25 . 4*: 14.2* I 22.2• 48.7*; 10.5, 1.8 dry* . :112.2 

' 

81.2 23.7 35.8 

17.9 

13.4 49.0 

18.0 

____ ____._!_!_U___.__~ _ __.____,____._______, 
• Data collected by W. Hardgrove (C8387) 

I 
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A P P E N D I X A 
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FIGURE l 
SCHEl-'J\TIC 

SHOWl~G CHi'-.rn Of TITLE CF ORIG! '.,.C..L PATErns ~JITHHl \·!AH.RSi-1::.0 

(N0TE: Some Trunsacticns are not Showii) 

1870 

1880 

1890 

1900 

1910 

1920 

l930 

1940 

1950 

1960 

1970 

1980 

Green Patent {1301) 
160 a:. Approx. 80 ac. in Waters~ed 

USA to W. 0. Green 

l 
·Green to Alhin? 

I 
V 

Allen to Ior.e & Eastern RR1 

Allen tc St5te of California2 

Alh,r: 
Allen to 113 c?C. 

S.:-sko~·itch( 45 ac.) ✓ '\ 

Allen 

Allen to j 
True (2 ac.) 
Sportsman 
Club 

Ji. 
All~n to State 
cf Calif. 3 

./ 
t.o Meath v 1 ·➔ Heath to S'lirn;:u (2 ac. J 

13oskc, ·/itch i *1-!e.-;': h to Or•Hon 
1'$hirnazu (30 ac.) t 

Vogan Patent (16:) 
150 ac. Approx. 90 ac. in Watershed 

USA to John Vogan 

Vegar, to f\ l l en 
Vogar.(Pa~uP.tte) to 
Ion~ & Eastern RR 1 

'--A 
'✓ ogan to Ailen? 

Allen tn State of California2 

Allen to Boskovitch 
(approx) 140 acr8S 
All of SE¾; Section ?.7 
South of Old Hig~way 
83 Alignment 

l , 
Allen to State of Ca1if. 

P.llen to Meath 

Meath .. +, .. . ,o .,n 1 ~azu 
V v 

Bosr.c·✓ i t::h '"Shimazu 

1 R/W fer Icne & Eastern RR 5C 1 e:a,:h s 1ce of c1Hjr. Survey (A;.;ador Cer.tra~). 

2 R/:/ for Hi;:ihw;1y ES old alignil'e'l::. 

J R/W for Hlgh .. ay 88 r.E~ aligr.~e~t. 

4 Apprcxi,.,atF.? acroge Hi thin t~e wa~2r,heJ. 

5 Ind udes 1,'2 in t-, , es t in .. c. ter ri gt-> t 0f Dufrene i. lcnes and R/rl fer ditch to , C c:c. 

* Parcels involved in ~dju ri i~,tio~. 
-37 -

Gree~ Patent (678 ) 
160 ac. 

USA ~c W. 0. Green 
~-

Gr~e, to Vor.3 n 

K" 
~ " 

Vegar. to Kinnle : 
!----❖ r.:nnie to Lau yhe:-_y ·· 
V (10 ac) y 

Kinnie to Laugh~ry tJ ' ,2·.,;nan 
Courtrigh t __ rft V . • 
( l "0 ) New111a n t0 • .,urt1-ir1 gr , 
·" ac. / 

~ 
v 

Courtwright to Comfort (160 ac. , 

4 
Comfort. to C..: ur::·Nr ?;r,t 

I 
Y' 

Courtwright to S+.~tE of Cd~ifJ~~ia2 
' ~ 
(North b1tl,1dH'Y CT tra~t beC(; i~ES 

redefined as Ii ! (Jr11 .'3f SS) 

i 

Alexander tc ~ightmier 
(.62 ac . ) 

,'\ 1 exander +.o Ru912~'"' 
(5.44ac.) 

Guri jaldi to c~neo 

Alex.rnder to R:;p l ey (9 -~C.) 

t • 
-} 

•~upley •Ctmeo 



CHAIN OF TITLE 

Appendix A shows the chains of title for all lands 

riparian to Mountain Spring Gulch as indicated by the County 

Recorder of the County of Amador. The names of persons are as 

indicated by the particular document, even though another document 

may indicate a slightly different spelling. The chains of title 

are incomplete for some parcels but for purposes of this re~ort 

are sufficient to establish the fact of severance without 

reservation of a riparian right or forfeiture and abandonment of 

reserved appropriative rights. The chains of title do not show 

Deeds of Trust when they have been reconveyed. 

This appendix uses the following method of abbreviation: 

A/A-Pat/660 indicates that the document is recorded in Book A of 

Agriculture Patents at page 660; the abbreviation R/Dds/207 indi

cates that the document is recorded in Book R of Deeds at page 207 ; 

the abbreviation 293/0R/297 indicates that the document is 

recorded in Book 293 of Official Records at page 297. 
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Parcel 1 

1. May 5, 1875 -- USA to John Vogan. Recorded on February 25, 
1878, A-A-Pat/660 . 

2. Unknown conveyances. 

3. June 16, 1902 -- Lucy A. Pacquette, aka Lucy A. Vogan to 
Annie E. Allen. Recorded on June 16, 1902, 22/Dds/284 et seq. 

4. October 25, 1904 -- Mrs. L.A. Vogan to Ione and Eastern 
Railroad. Recorded October 25, 1904, in 26/Dds/502. 

--
5. October 25, 1904, Annie E. Allen to Ione and Eastern Railroad. 

Recorded October 25, 1904, in 26/Dds/510 et seq. 

6. Unknown conveyances. 

7. August 5, 1922 -- Allen Estate Company to State of California. 
Recorded August 5, 1922, 43/Dds/365 (old Highway 88 right-of
way). 

8. April 4, 1944 -- Allen Estate Company to George Allen. 
Recorded 19/0R/304. 

9. August 21, 1957 -- George Allen and Vera Allen to State of 
California. Recorded October 17, 1957, 73/0R/196 et seq . (new 
Highway 88 right - of -way). 

10. Unknown conveyances. 

11. October 6, 1972 -- John B. Allen and Janet L. Allen to 
Anthony Meath and Norma A. Meath. Recorded October 16, 1972 , 
233/0R/379. 

12. October 10, 1978 -- Anthony Meath and Norma A. Meath to 
Leonard Dolton and Nancy Dolton. Recorded October 18, 1978 , 
340/0R/612. 

Parcel 2 

1-11. Same as Parcel 1 to July 29, 1976. 

12. July 29, 1976 Anthony and Norma A. Meath to Susumu 
and Constance A. Shimazu. Recorded on August 4, 1976, 
293/0R/297. 

Parcel 3 

1-8. Same as Parcel 4 to July 29, 1976. 

9. July 29, 1976 -- Anthony and Norma A. Meath to Susumu and 
Constance A. Shimazu. Recorded on August 4, - 1976, 
293/0R/297. 
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Parcel 4 

1. July 20, 1881 -- USA to William 0. Green, Sr. Recorded 
on September 30, 1881, A/A-Pat/442. 

2. Unknown conveyances. 

3. October 25, 1904 -- Annie E. Allen to Ione and Eastern 
Railroad. Recorded October 26, 1904, 26/Dds/510 et seq. 

4. August 5, 1922 -- Allen Estate Company to State of California. 
Recorded August 5, 1922, 43/Dds/365 (old Highway 88 right of 

__ way). 

5. April 4, 1944 -- Allen Estate Co. to George Allen . 
Recorded 19/0R/304. 

6. August 26, 1957 -- George Allen and Vera Allen to State of 
California. Recorded November 3, 1958, 79/0R/23 et seq . (new 
Highway 88 rest stop). 

7. Unknown conveyances . 

8. October 6, 1972 -- John B. Allen and Janet L. Allen to 
Anthony Meath and Norma A. Meath. Recorded October 16, 1972, 
233/0R/379. 

9. October 10, 1978 -- Anthony Meath and Norma A. Meath to 
Leonard and Nancy Dolton. Recorded October 18, 1978, 
340/0R/612 . 

Parcel 5 

1. February 15, 1873 -- USA to William 0. Green . Recorded 
July 7, 1873, N/Dds/433 . 

2. July 5, 1873 -- William 0. Green to William Green. Recorded 
July 7, 1873, N/Dds/434. 

3. April 29, 1879 -- W. 0 . Green, Jr., to John Vogan . Recorded 
May 1, 1879, R/Dds/207 . 

4. May 1, 1885 -- Estate of John Vogan to John G. Kinne. 
Recorded May 1, 1885, Y/Dds/463. 

5. March 1, 1890 -- John G. Kinne to William A. Courtright. 
Recorded April 24, 1890, 5/Dds/76. 

6. November 8, 1906 -- W. A. Courtright to W. J. Comfort. 
Recorded November 9, 1906, 30/Dds/132. 
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7. April 1, 1912 -- W. J. Comfort to W. A. Courtright. Recorded 
April 3, 1912, 34/Dds/238. 

8. July 20, 1918 -- W. A. Courtright to State of California. 
Recorded August 1, 1918, 40/Dds/406. 

9. April 26, 1937 -- W. A. Courtright to F. C. Alexander. 
Not recorded. 

10. May 1, 1964 - - Floyd C. and Minnie Alexander to Robert O. and 
Norene B. Rupley. Not recorded. 

Parcel 6 

1-9. Same as Parcel 5 to May 1, 1964. 

10. November 27, 1973 -- Minnie Alexander to Robert 0. and 
Norene B. Rupley. Recorded November 28, 1973, 251/0R/423. 

Parcel 7 

1-10. Same as Parcel 5 to April 26, 1937. 

11. April 27, 1937 -- F. C. Alexander to A. L. Garibaldi. 
Recorded May 4, 1937, 2/0R/325. 

12. February 20, 1961 -- A. L. Garibaldi to Vernon and Evelyn 
Cuneo. Recorded February 27, 1961, 98/0R/468. 

Parcel 8 

1-3. Same as Parcel 5 to December 31, 1886. 

4a. December 31, 1886 -- J. G. Kinne to Ida B. Laughery. 
Recorded June 18, 1888, 2/Dds/615. 

· 4b. December 29, 1890 -- I. B. Laughery to J. Newman. Recorded 
December 29, 1890, 6/Dds/90. 

4c. December 15, 1890 -- J. Newman to W. A. Courtright. 
Recorded December 17, 1891, 7/Dds/104. 

5-10. Same as Parcel 5 through April 26, 1937. 

11-12. Same as Parcel 7 from April 27, 1937, to February 20, 1961. 

March 21, 1885 -- Orrie Jones and Charles Dufrene recorded a water 
right. Recorded March 23, 1885, in A/Water Rights/126. This water 
right appears to be mentioned in deeds in chains of title leading to 
plaintiffs 
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ST"OCI\TON. 

CAL11'c,",..IA OSlJ7 

i20!1) D!ll-!l9.::::. , 

lAm-m:E & JOHNSON 
\ttorneys and Co\!Ilaelora 
'545 Georgetown Plnce, Suite 21 
Stockton, California 95207 
~lephone: (209) 951-5922 

\ttorneya for Plaintiffs 

SUPERIOR COURT OF CALIFORNIA, 

O'BERT O. RUPLEY, NOP..ENE B. 
~""PL:.-Y, vERNON J. CUNEO, 
VELYN CUi'1EO, 

-oOo-
COUNTY OF AMADOR 

Plaintif fa, ! COMPLAINT 
va. 

N'mONY MEATH, NOI™A A. 
Tr1, SUSUMU SHIMAZU and 

AllE DOE SHIM.-\.ZU, and 
,OES I to X, inc lus iv:e, 

Def a-ndants. 

?laintiffs nllege: 

} 

I 
-oOo-

FiilS'i:' Cl\U3E OF .\CT ::O:l 

By all the pl~intiff3 agair.st the rlzfcnd.ants :-!e~th: 
1. At all times r.l!!ntioned herein the ?la.lntifls Robert . 

G. Rupley and Norene B. 'lh1pley wer~ and are husbar.d and .. ,.ife. 

2. .\t all times ~ntion.ed herein the plaintiffs Vernon 

J. Cuneo and Evelyn Cuneo we~e and are husband and wife. 

3. At all tL:nes mentioned herein the defendant.1 Anthony 

P.eath and Norma A. Neath ,;.;ere and are husband and wife. 

4. For t'.l.:1~7 y~a~s ir.r.£di3tely p~oceeding t~e co~nce
~nt of this nct!on, plaintiffs Ru:,ley 11cre ,'1nd ara tha sole O"...,-ners -in poso~ssion, and entitled to the posseaaion of certain real 

property situate in ArrAdor County, State of California, together 

with riparian ri6hts 0n ~fountnin Spring c:u·1 ch .:-,n<l :;..ny and all 

!:pri~g!l. st:rea~, rights-oi-way, and prlvlc~cs ap;:m~~nant to 

snld real prop~rty. 
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5. For many yeara immediately proceeding the commence
ment of this action, plaintiff CUneo were &nd are the sole 
owners in posaeaaion, and entitled to the poaseaaion of certain 
real property situate in Amador·County, State of California, togethe= 
with riparian rights on Mountain Spring Gulch and any and all 
aprlnga. stre••• righta-of-way. and privl egea ap,urtenaat to 
said real pro!)erty. 

6. Mountain Spring Gulch is and from time i.:m.memorial. ..., 

baa been a natural spring rising in Amador Count y and flowing in 

·a general weatern direction in its natural course through the 
properties of plaintiffs and said lanc.u a re wet and are irrigated 
by the natural flow of Mountain Spring Gulch. 

7. Plaintiffs and their predeceaaon in intereat have 
for numeroua years used the waten of Mountain Spring Gulch 
except as such u1e baa been interfered with by defendant Meath for 
stock. domestic, and agricultural purp09es and such use 1• 
reasonably necessary to the plainti f fs for usch purposes. 

8. Within six months last 1--ast , the defendants Meath 
have wrongfully and unlawfully dammed up Mountain Spring Gulch 
and h31 taken all of the waters therefrom in quest i on were de- · 
fendants fishing operatior..a or for other purposes , thereby pre
venting the waters of the Gulch from reach plaintiffs' lands 
and interrupting the natural flow of s a id waters . 

9; Defendants Meath have not and never had any right 
whatsoever in or to the waters of ~nta in Spring Gulch or any 
right to divert any of said waters and the use which defendants 
Menth are making of said wate r is not a riparian use and is not 
the lawful exercise of a riparian right. 

10. As a direct and !),:oximate result of defendants 
Meathk unlawful and wrongful t~ki ng of the waters, plaintiffs 
have been damaged in a monetary sum which plaintiffs cannot 
determine st this time. 

SECOND CAUSR OF ACTIO~l 

By all the plain tiffs aga inst th~ defendants Meath and 

Shlma%U: 
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6 

7 

8. 

9 

1. Plaint:iffa herein refer to paragraphs 1 through 8 
of its First Cause of Action hereinabove set forth, incorporates 
the same by reference and reallegea all of the allegations therein 
contained as though set forth !n~ full herein. 

2. The defendant• Sbimazu by and through the authority 
of the defendants Meath have installed a pipeline from Mountain 
Spring Gulch to serve the Shimazu home on certain real property 
which is not riparian to Hount3in Spring Gulch. 

3. As a direct and proximate result of defendants' 
10 · unlawful taking of the waters of Mountain Spring Gulch, s~id 

11 

12 

13 

waters have not been reaching plaintiffs lands~ all to plaintiffs 
damage in a sum not yet ascertained. 

THIRD CAUSE OF ACTION 
14 By the plaintiffs Rupley against defendants Meath and 

15 Shimazu: 

16 

, 17 

18 

19 

20 

21 

22 

23 

24 

~5 

26. 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 I 

MKli: Ir JOHNSO) 

roJtHwvs AT uw I 
au1n 21 

I Gl:0 .. GrTOWN PL I 
eTOCK'TON. 

~·:~R::~ ~~"\~~7- I 

l. Plaintiffs herein refer to paragraph 1 through 4 of 
its First Cause-of Action hereinabove set forth, incorporates the 
same by reference and reallegea all of the allegations therein 
contained as though set forth in full here in. 

2. The plaintiffs Rupley have by rnesne conveyances· 
acquired an undivided one-half interest in all of the water of 
Mountain Spring Gulch and the said named defendants are unlaw
fully taking more than one-half of the waters in the said Gulch 
all to plaintiffs Rupley's damage in a sum not yet ascertained. 

WHEREFORE: plaintiffs pray judgment against defend.ants 
and each of them as follows: 

1. The Court issue its temporary restraining order 
restraining the named defendants pending a hearing by the Court, 
from un].a-r~fully interferring with the property rights and riparian 
rights of the plaintiffs; 

l 2. That pending this action, the Court issue a prelimi-
nary injunction restraining the named defendants from unlawfully 
interf€.:.:-bg wlth the plaintiffs' property right~ in Mountain 
Spring Gulch. 

3. That the Court issue a permanent injunction 
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a. 
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14 

15 

16 

17 

18 

19 

20 

21 
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24 

25 

~6 
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28 

29 
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31 
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33 
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per.aanently restraining the named defendants from unlawfully in
terferring with plaintiffs' riparian rights to·the waters in 
Mountain Spring G u 1 ch ; 

4. That plaintiffs' monetary damages be determ.ned and 
:iwarded on account of defendants' unlawful taking of waters and 
interference with plaint1£fs' water rights; 

S. For plaintiff's costs of suit herein; and 
6. For such other and further relief as the the Court 

may _deem proper. 
DATED: August 8 , 1977. WARMXE & JOHNS01f 

thereof. 

VERIFICATION 

1, ~OBERT O • RUPLEY, dee lare: 
I am one of the plaintiffs in the above-entitled matter. 
I have read the foregoing Complaint and know the contents 

The same is trua of my own knowledge, except as to those 
matters which are therein stated on information and belief, and, 
as to those matters, I believe it to be true. 

EY..ecut~d on August 8 , 1977, at Stockton, San 

Jcaquu:i County, California. 
I declare under penalty 0£1:2rjury that the foregoing is 

true and correct. 
Robert g• Ruoley 
ROBERT ·• RU?I.£Y 
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l . . WARMKE & JOHNSON 
Attorneys at Law a 

3 

ENDORSED 
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13 

14 

15 
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22 

23 I 
24 

4545 Georgetown Pl ace , Suite 
Stockton, California 95207 
Telephone: (209) 951-5922 

Attorneys for plaintiffs 
MAR 2 21979 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF AMADOR 

ROBERTO. RUPLEY, NORENE B. 
RUPLEY, VERNON J. CUNEO, 
EVELYN .CUNEO, 

Plaintiffs, 

vs. 

ANrHONY MEATH, NORMA A. 
MEATH, SUSUMU SHIMAZU, JANE 
DOE SHIMAZU, LEONARD DOLTON, 
NANCY DOLTON? and DOES III 
to X, inclusive, 

) 

) 
) 

l 
Defendants. ~ ___ ) 

Plaintiffs allege: 

No. 9687 

FIRST AMENDED COMPLAINT 

FIRST CAUSE OF ACTION 

25 Dol~ 
26 1. At all times mentioned herein the plaintiffs ROBERT 
27 

2~ 

29 

30 

31 

32 

33 

o. RtJ?LEf and NORENE B. RUPLEY were and are husband and wife. 
oJ,it""' 2. At all times mentioned herein the plaintiffs VERNON 

J. CUNEO and EVELYN CUNEO were and are husband and wife. 
~ 3. At all times mentioned herein the defendants ANTHONY 

MEATH. anj NORMA A. MEATH were and are husband and wife. 
~• 4. At all times mentioned herein the defendants LEONARD 

DOLTON and NANCY DOLTON were and are husband and wife. 

• I 

! 
! 

34 5. For many years immediately preceding the commencement : 
35 of this action, plaintiffs Rupley were and are the sole owners in 

I 
36 I possession and entitled to the possession of certain real property 

lRIUtE a .JOHNsoNli 
I.T1'0tUrn ■ AT LAW 

eun--.ai 
,_ -o•snowN rt.. 

r,,ocJtTON. 
CAUPoaNIA ■IU07 

czo•> es1-es22 
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2 

3 

" 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

lG 

11 

18 

19 

20 

21. 

22 

23 

24 

25 

26 

27 

28 

29 

39 

31 

32 

33 

34 

35 

36 I 
I 

Kit • .IOHHSON
1 

n•AT u.w I 
•un11 a1 
rot11<.noWN ,.L.. 

..,- . ., '• )(TOM, 

IP'O~ • I '- G~.l.:17 

9) 9 ., : -58Z2 

situate in Amador Cotmty, State of California, togetrer with 
ripari~ ri~hts ~~-Mountain ppring G~lch and a~y an1 all spr~ngs, 
stre~, ri~hts-j:f-way; and rrivileges app~tenant to said-real : 
~roper~y. I ; _ .. I : : 

' 6.! Fot: many years : immediately preceding t
1
he comnen: ement 

of this act!on, ~laintiffs qineo were and ~re the s~le owners in 
possession a;nd entitled to the possession of certairt real pr~perty 

. / · ! . : 
situate in Amado~ Cotmty, State of California, together with 
riparian rights ~n Mountain Spring Gulch and any and all springs, 

I , \ 

streams, rights-of-way, and privileges app~rtenant ~o said real 
I, . I . 
i. I 

7. Mo~tain Spring Gulch is and from _ t~ immemorial has 
property. 

been a natural sp~ing rising in Amador County and flowing in a gen-
' , I 

eral western dµ-ection in its natural course throug~ the properties 
of plaintiffs ➔~d ~aid lands are wet and are irrigated by the 
natural flow 01 ountain Spring Gulch. I , : ! 

8. Pl intiffs and their predecessors : in interest hav~ · I I . ; 

as such use ha feen interfered with by defenda~ts Meath and Dolton 
for stock, do s~ic, and agricultural purposes !nd such us·e is 1 

• 

reasonably nee ·s~ary to the plaintiffs for such !purposes. -1 j 

9. iihin six months prior to the fiiing of the Complain 
herein, the de e+dants Meath wrongfully and unl~fully dammed uJ 
Mountain Sprin lulch and have taken all of the :waters therefrom in 
question ford f ndants' fishing operations or for other purposes, 
thereby preve~7i

1
g -th~ waters of the Gulch from '. reachf11g plaintiffs 

lands and inte~rypting the natural flow of said water~. 
10. fDe.fendants Meath have not and never had any right 

whatsoever in dr to the waters of Mountain Sp~ing Gulch or any 
' I 

right to divert a~y of said waters, and the ·use which defendants 
Meath are making of said water is not a riparian use and is not the 

' I 
lawful exercise of a riparian right. ; I 

I i I 11. As: 
1
a direct and proximate result ?f defendants 

Meath's unlewful and wrongful taking of the waters, plaintiffs have 
' I ! I . 

been damaged in a .monetary sum which plaintiff~ cannot detenµne at 
' 

this time. j .: 
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' 12. Plaintiffs are: ~nformed an~ :believe and on that 
, , ' , 'I . 

basis allege that the defendandi: Dolton h_ave purchased a portion' of · !i r :1:; ! ; : · : 

the real property alleged herein,above top~ owned by the defendants 
:• I I;.' ' ' I ; 

Meath and that the defendants ~.~lton continue to operate and mainta1=--
the damming operations and divers1on of water from Molllltain Spring 

; .. r . : : 

Gulch in the manner described h~reinabove. · ! ___ '. . ; 
SECOND CAUSE :-OF ACTION 

By all the plainti~fs :against the.defend.an 
Dolton, and Shimazu: - /\ :j · 

I .;,I : . 
1. Plaintiffs qerein :refer to paragraphs 1 through 9 of 

i ' 
its First Cause of Action .' here

1 
irl.above set forth, incorporate the 

I , , , 

same by reference and reall~ge' ;all of the allegations therein con-
j ., • 

tained as though set forth in full herein. 
i' 

2. The defendants Sh+mazu by and through the authority 
of the defendants Meath have 16stalled a pipeline from Mountain 
Spring Gulch to serve t ·he Shimab.i home on certain real property 
which is not riparian to Moun~a~ Spring Gulch. 

3. As a direct and ip~oximate result of defendants' un

lawful taking of the waters o~Mountain Spring Gulch, said waters 
have not been reaching plaint.tffs' lands, all to plaintiffs' damage ! 
in a sum not yet ascertained. /fl · 1 

4. The defendants Dolton, as successors in part to the 
' i defendants Meath, have continued to grant the unlawful authority to ; 

the defendants Shimazu described hereinabove. I 
THIRD CAUSE OF ACTION 8 1 By the plaintiffs Rupley against defendant Meath, Dolton,

1 and Shi~zu: 
1. Plaintiffs herein refer to paragraphs 1 through 5 of 

its First Cause of Action hereinabove set forth, incorporate the 
same by reference and reallege all of the allegations therein con
tained as though set forth in full herein. 

2. The plaintiffs Rupley have by mesne conveyance 
acquired an undivided one-half interest in all of the water of 
Mountain Spring Gulch and the said named defendants are unlawfully 
taking t00re than one-half of the waters in the said Gulch all to 
plaintiffs Rupley's darr~ge in a sum not yet ascertained. 
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1 WHEREFORE: plaintiffs pray judgment against defendants 
2 and each of them ·as follows: 
3 1. The Court issue its temporary restraining order 
4 restraining the named defendant~ ~ending a hearing by the Court, 
5 from unlawfully interfering with the property rights and riparian 
6 rights of the plaintiffs; 
7 

8 

9 

10 

2. That pending this action, the Court issue a prelimin-
• I 

ary injunction restraining the named defendants from unlawfully ! 
interfering with the plaintiffs' property rights in Mountain Spring ! 

Gulch. - ~ / 

.... 

11 3. That the Court issue a p~ent injunction perma.nent l'· 
12 restraining the named defendants from unlawfully interfering with 
13 plaintiffs' riparian rights to the waters in Mountain Spring Gulch; 

1, 4c....,_ That pl~,;11~-~~~s.' ~_11.~_t~ry___damages~~P.!l~.e-~~~ ~d 
15 awarded on account:-of de.£--eruiants·t--unlawful taking of waters and 
16 intereference with plaintiffs' water rights; 
17 5. For plaintiffs' costs of suit herein; and 
18 6. · For such other and further relief as the Court may 
19 deem proper • 

. 20 

21 Dated: February/J, 1979 
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VERIFICATION 
I, ROBERTO. RUPLEY, declare: 
I am one of the plaintiffs in the above-entitled matter. 
I have read the foregoing First Amended Complaint and 

know the contents thereof. 
The same is true of my own knowledge, except as to those 

matters which are therein stated on information and belief, and, 
as to those matters, I believe it to be true. 

I 

I 
Executed on February ;2:1., 1979, at Jackson, 

California. 
Amador County, , 

I declare under 
true and correct. 

penalty of perjury that the foregoing is 

(};~ ~-- /1 .61--kli; ~ 0 . Ly,z P 71'-o ert O. up ey 
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J. CALVERT SNYDElt 
l MAZZEP.A • S?ITDER &: DE MARTINI 

A Professional Corporation 
2 115 North Sutter st. 

Stockton, CA 95202 
3 Telephone: 466-4267 

Attorneys ror Defendants, 
4 Anthony Meath and 

OCT 1 IJll . 
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28 

!Iona A. Meath 

SUPERIOR COURT OP CALIFORNIA, COUNTY OP AMADOR 

ROBERTO. RUPLEY_. et al., No. 9687 

Pla1nt1.tta, 

vs. 

ANTHONY MEATHJ' et al., 

Defendant•. 

ORDER REFERRING ISSUF.S TO 
Sl'ATE WATER RESOURCES 
CONTROL BOARD AS REFEREE 
POR INVESTIGATION AND 
REPORT 
(Water Code Sections 2000 and 2001) 

The above-entitled action having been brought tor a deter

mination~ the r1ghta o.t the respective parties 1n and to the 

water and the use ot the water 1n Mountain Spring Ou.1ch, 1n 

Amador county, State or ca11.torn1a; and, 

It appearing to the court that such action should be reterr 

to the STATE WATER RESOURCES CONTROL BOARD as referee pursuant to 

Chapter l, Part 3 .. Division 2 ot the Water Code or the State ot 

C4litorn1a; 

IT IS THEREFORE _ORDERED that such action be referred to the 

STATE WATER RESOURCES CO~"TROL BOARD, and that such Boar,j 18 here

by appointed the referee to investigate any and aJ..l ~r the physic 

tacts involved 1n such action as may be necessary t~ ascertain 

eo.ch and every right to the use of the water as against each and 

every other r1t1ht thereto, 1.nclu~1ng such tacts aa may be require 

to determine the issues raised by the complaint, together with 

-53-



I other pleadings and paper• tiled or that •1 be tiled 1n aucb 

2 action. The Board 1a turther ordered to tU• 1ta report 

3 aeaaonabl1 with thia court aa attch reteree. 
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Datedi ·:.: October 7 , 1977 
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JO"SEPH S. HUBERTY 
Judge ot the Superior Cou.rt. 
County ot Amador 
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