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Tribal Customary Adoption
Outline of Course

Presented by Jedd Parr –CILS Directing Attorney, Sacramento
Jasmine Andreas –CILS Directing Attorney, Bishop

1. Introductions

2. PowerPoint presentation on TCA

A. Background
B. Overview
C. Comparisons with other permanency options
D. Discussion of audience’s experience

E. Nuts and bolts of a TCA – procedural requirements, timing, content, finalization
F. Questions and discussion

3. Hypothetical scenarios for sub-groups and further discussion

4. Final questions and wrap-up

5. Evaluations
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TRIBAL
CUSTOMARY
ADOPTIONS

CALIFORNIA INDIAN LEGAL SERVICES

JEDD PARR, DIRECTING ATTORNEY (SACRAMENTO)

JASMINE ANDREAS, DIRECTING ATTORNEY (BISHOP)

1

BACKGROUND

• By conservative estimates, at least 80%-90% decline in
California Indian population with influx of European settlers

• Theft of land through unratified treaties

• War parties paid by the state

• Indentured servitude allowed by state law

• Forced removals

• Boarding schools

• Assimilation policies

• Relocations

• Result – immense loss of culture and continuity

2
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BACKGROUND

• In addition to the historical trauma from those policies, at the
time of the ICWA’s passage, staggering numbers of foster care
and adoption placements for Native American children

• Often foster care and adoption placement to non-Indian homes
resulted in psychological trauma and cultural disconnect

• Conventional adoptions associated with assimilation:

• Breakup of Indian families

• Damaged or destroyed connections between children and
tribes

• Interference with inheritance rights

• Judgment regarding Indian families and culture

3

TODAY

• California has the second highest number of federally-
recognized tribes in the nation (second to Alaska)

• California has the highest number of residents identifying in
whole or in part as Indian (2010 Census)

• Many of these are from out-of-state tribes due to federal
relocation programs of the 1950s

4
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TODAY

• Federal policy - removal and placement of Indian children
should “reflect the unique values of Indian culture” (25
U.S.C. §1902)

This policy has also been recognized by the State of California:

• There is no resource that is more vital to the continued

existence and integrity of Indian tribes than their children, and

…the State of California has an interest in protecting Indian

children …The state is committed to protecting the essential

tribal relations and best interest of an Indian child by promoting

practices, in accordance with the Indian Child Welfare Act (25

U.S.C. §§1901 et seq.)

5

TODAY

• (continued) and other applicable law, designed to prevent the
child's involuntary out-of-home placement and, whenever that
placement is necessary or ordered, by placing the child,
whenever possible, in a placement that reflects the unique
values of the child's tribal culture and is best able to assist
the child in establishing, developing, and maintaining a
political, cultural, and social relationship with the child's
tribe and tribal community

(WIC §224(a)(1). See also Probate Code §1459(a)(1) and

Family Code §175(a)(1))

6
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CALIFORNIA LAW AB 1325
TRIBAL CUSTOMARY ADOPTION

• Enacted February 27, 2009

• Effective July 1, 2010

• Legislation sponsored by Soboba Band of Luiseño Indians

• Supported by many tribes throughout California

7

AB 1325

• AB 1325 included a four-year “sunset” provision

• Idea was to assess how valuable of an addition it was to
existing permanency options, then decide whether to keep.
Factors like:

• How often it was used

• Whether it benefitted Indian children

• Whether it helped reduce number of contested hearings

• Ultimately it was kept and sunset provision is no longer in
effect

8
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SO WHAT IS TCA?

• “Tribal customary adoption” means adoption…

• by and through the tribal custom, traditions, or law of an
Indian child’s tribe…

• whereby termination of parental rights is not required

(WIC §366.24(a)(1))

9

TCA = A POTENTIALLY
CULTURALLY-APPROPRIATE
OPTION

• Is it appropriate for your Tribe?

• The Tribe decides that

• Useful in many cases

• But, with over 100 tribes in California and over 560 nationwide,
obviously not every tribe agrees with TCA in every case

10

Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services   

Page 7



WHY CONSIDER TCA?

• Concurrent planning:

• 1. Plan if reunification is successful –
placement remains with parent(s)

• 2. Plan if reunification is not successful –
placement with someone besides parent(s)

11

WHY CONSIDER TCA?

• As mentioned before, conventional adoption historically
associated with assimilation

• Detrimental effects to Indian children may include:

• Loss of tribal membership

• Loss of trust land inheritance rights (and associated rights
– hunting, fishing, gathering, income from land, etc.)

• Loss of connection to Tribe

So, before TCA, tribes often opposed adoption and supported
guardianship if reunification with parent(s) was not successful.

12
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PROBLEMS WITH GUARDIANSHIP

• Guardianship funding for caregivers can be lower in
amount or flexibility than adoptive assistance

• Less permanent, therefore lower on the list that state
courts must follow, unless an exception applies (will
address in more detail later)

• Result – tribes are often fighting an uphill battle for
guardianship, which can be expensive and time-
consuming

13

TCA VS. GUARDIANSHIP

• TCA higher than guardianship or long-term foster care on the
list that state courts must follow (WIC §366.26)

• More permanent situation for child, which courts favor

• But… this may or may not be seen as an advantage by the
parties, depending on the facts of the case

14
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TCA VS. GUARDIANSHIP

Some views in support of more permanency:

• In guardianships, parents can petition to get children back

• So, foster parents and minor’s counsel (and others) may
oppose guardianship

• No uncertainty for children

• A non-federal non-relative guardianship must remain an
open case for funding purposes, with social worker visits,
even if there are no ongoing safety concerns

• So, counties may prefer TCA at times

15

TCA VS. GUARDIANSHIP

Some views against more permanency:

• Sometimes caregivers are willing to be placement, but not
willing to be the child’s legal parents

• Could be true of relatives who do not want to confuse the status
they already have (“I’m their aunt, not their mother”), or to be
seen as “taking away” the children

• Sometimes there may be hope that the parents, with time, will
correct what caused the dependency, and will be able to get
the children back

• Could be true of older caregivers who are willing to be permanent
placement if necessary but want to leave the door open to the
parents

16
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TCA & FUTURE
CONNECTION TO TRIBE

• Key Point -- allows the Tribe to shape the conditions
under which adoption will occur

• Examples:

• Visitation with extended family/tribal members

• Attendance at cultural events

• Language classes or cultural education

• These can be ensured with a TCA, not simply left
to a guardian’s or conventional adoptive parent’s
discretion

17

TCA VS. CONVENTIONAL
ADOPTION

• If placement doesn’t comply with terms, there are better
enforcement options than post-adoption contact agreements

• PACAs (WIC §366.29):

• Must be entered into voluntarily

• May not impair “the ability of the adoptive parent or
parents and the child to change residence within or
outside the state”

• Enforcement subject not only to prior mediation, but also
to court’s determination that it is in the child’s best interest

• (Remember, it will not necessarily be the same judge
hearing an enforcement request as the original case –
so even if original judge in favor of PACA, later judge
might not be)

18
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TCA VS. CONVENTIONAL
ADOPTION

Compare PACA to contact arrangement under a TCAO
(enforcement of TCAO covered at WIC §366.26(i)(2)):

• Not subject to adoptive parents declining to enter

• Not subject to being undermined or potentially voided by a
long-distance move (“the rights and obligations of the
parties as to the matters determined by the Indian child's
tribe shall be binding on all parties”)

• Enforcement subject to prior mediation, but not to a new
determination by court that it is in the child’s best interest

19

TCA VS. CONVENTIONAL
ADOPTION

• Again, no termination of parental rights is required

• No potential loss of tribal membership

• Tribe can ensure inheritance rights from biological family

• AIPRA – for inheritance of trust property, adopted-out
children shall not be considered heirs of birth parents

• Nor for other birth family unless they have maintained a
“family relationship” with the child

(25 USC §2206 (j)(2)(B)(iii)(I))

• But…

20
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TCA VS. CONVENTIONAL
ADOPTION

• AIPRA also allows tribal law to provide otherwise (25 USC
§2206 (j)(2)(B)(iii)(II))

• And again, what is TCA?

• Adoption “by and through the tribal custom, traditions, or
law of an Indian child’s tribe…” (WIC §366.24(a)(1))

• …that must address “the rights of inheritance of the child”
(WIC §366.24(c)(10))

21

TCA VS. CONVENTIONAL
ADOPTION

• Strongly favored over conventional adoption in 1st District
Court of Appeal (“default option” for Indian children under In re
H.R. (2012) 208 Cal.App.4th 751)

• 1st District – Humboldt and Del Norte; also Alameda, Contra
Costa, Lake, Marin, Mendocino, Napa, San Francisco, San
Mateo, Solano, and Sonoma

• Rationale – that TPR can interfere with a child’s connection
to the Tribe – stated in decisions in 3rd, 4th, and 5th Districts

22
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• Audience –
any examples
or experience
with TCA vs.
other forms of
permanency?

DISCUSSION

23

TCA - KEY POINTS

• Only available when the Tribe agrees

• Only in dependency

• Only available for children from federally-recognized
tribes

24
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NUTS AND BOLTS

• Core of TCA – WIC §366.24

(Other sections do address TCA, but all of the
major elements are at §366.24)

25

ADOPTION STATUTES
DO NOT APPLY TO TCA

Family Code §8600.5: general adoption codes do not apply to
TCA:

“Tribal customary adoption as defined in Section 366.24 of the
Welfare and Institutions Code and as applied to Indian Children
who are dependents of the court, does not apply to this part.”

(Amended by Stats. 2012, Ch. 35, Sec. 9. Effective June 27,
2012)

26
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NO PRIOR CONSENT OF INDIAN
PARENT OR INDIAN CUSTODIAN

The Indian parent or Indian custodian whose
parental relationship will be modified is not required
to give prior consent to TCA .

(WIC §366.24(c)(11))

27

TCA MUST BE ADDRESSED IN
ASSESSMENTS

• Whenever an assessment is ordered it must address the option of
TCA, including those pursuant to Sections 361.5, 366.21, 366.22,
366.25, or 366.26 for Indian children

• TCA as an option must be included in all of the reports to the
court required under the above

• Basically, from disposition hearing on, county should be
consulting with Tribe on whether TCA is appropriate

• However, Tribe should not wait on county – if TCA is identified
as appropriate, Tribe should notify county as early as feasible

(WIC §366.24(b))

28
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TCA ORDER

A TCA Order must be done by the Tribe and include at least:

• A description of how the legal relationship of the birth parents
or Indian custodian and the child has been modified, including;

• Descriptions of contact between them, if any,

• Responsibilities of the birth parents or Indian custodian,
and

• Inheritance rights of the child.

• A description of the child’s legal relationship with the Tribe.

(WIC §366.24(c)(10))

29

TCA ORDER

• There will be a conclusive presumption any parental rights or
obligations not outlined in the TCA Order shall become rights
or obligations of the adoptive parent(s)

• A TCA Order cannot include any child support obligations from
the birth parents or Indian custodian

(WIC §366.24(c)(10))

30
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INFORMATION FOR TCA
AND TAKING OF EVIDENCE

• “The child, birth parents, or Indian custodian and the tribal
customary adoptive parents and their counsel, if applicable,
may present evidence to the tribe regarding the tribal
customary adoption and the child’s best interest.” (WIC
§366.24(c)(7))

• Formal Tribal Court or Council hearing not required (In re
Sadie S. (2015) 241 Cal.App.4th 1289)

• Exact procedures in tribal forum will vary from tribe to tribe –
forum can be the Tribal Court, Tribal Council, or other body
duly authorized by the Tribe

31

INFORMATION FOR TCA
AND TAKING OF EVIDENCE

• However, certain basics required to qualify for full faith and
credit from state court:

• Due process

• Adequate notice

• Opportunity to be “heard” (again, not necessarily in formal
hearing)

• Before neutral decision maker

32
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TCA ORDER – FULL
FAITH AND CREDIT

• “Full faith and credit”

• This means that tribal Order is adopted as the Superior
Court’s own – state funding continues, Order is
enforceable in state court

• Reasons FF&C might be denied:

• No due process

• Order offends important and legitimate state public policy

• Excessive burden on adoptive parents could be
viewed as discouraging adoption, which would be
against state public policy

33

REQUIRED HOME STUDY

• Tribe or Tribe’s designee must conduct TCA Home Study
before final approval of placement (WIC §366.24(c)(1))

• Designee can be:

• Licensed county adoption agency

• State DSS when it acts as county adoption agency

• Other CA-licensed adoption agency

• Often done at least in part by the County (criminal background
checks and CACI checks)

34
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REQUIRED HOME STUDY

• The home study shall include an evaluation of:

• Background, safety, and health information of the adoptive
home,

• Biological, psychological, and social factors of the prospective
adoptive parent or parents,

• Commitment, capability, and suitability of the prospective
adoptive parent or parents to meet the child’s needs.

(WIC §366.24(c)(1)(B))

35

REQUIRED HOME STUDY

• Standard for Evaluation “of the prospective adoptive parents’
home shall be the prevailing social and cultural standards of
the child’s tribe.” (WIC §366.24(c)(1)(B))

• What is the best authority on those standards?

• The Tribe (obviously!)

• What does this mean for the Tribe and county?

• Both should be checking in with each other during home
study, especially if any possible problems arise

36
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REQUIRED HOME STUDY

• Who gets to see the home study?

• Adoption assessment will be submitted to court – but this
is a summary of the home study, not the home study itself

• §366.24(c)(8) says Tribe must approve home study – but
this is typically part of the adoption file and therefore
confidential

• Remember, most adoption laws do not apply to TCA (Fam.
Code §8600.5)

• What to do if Tribe wants to see home study itself and the
home study entity refuses?

• See if adoptive parents will consent

• If not, court order

37

BACKGROUNDS/CRIMINAL
RECORDS/CHILD ABUSE INDEXES

Tribe versus Tribal Designee Conducting Home Study

1. If designee conducts, needs to be able to access all
necessary child abuse index’s and registers, and state and
federal criminal records and background check through
DOJ (See WIC §§366.24(c)(1)(a), (c)(2), (c)(3)(b))

2. If the Tribe conducts the home study the agency shall
perform the necessary checks (WIC §366.24(c)(2),
(c)(3)(C))

3. If federal or state law provides that tribes may conduct all
required background checks, such tribally administered
background checks shall satisfy the requirements of this
section as long as the standards for the background checks
are the same as those applied to all other prospective
adoptive parents in California (WIC §366.24(c)(4))

38
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CERTAIN CRIMES
BAR PLACEMENT

No child may be placed in a home with an adoptive parent
or any adult with:

• A felony conviction for:

• child abuse or neglect

• spousal abuse

• crimes against a child, including child pornography, or

• a crime involving violence, including rape, sexual assault, or
homicide, but not including other physical assault and battery.

• Or a felony conviction that occurred within the last five years
for physical assault, battery, or a drug-related offense.

(WIC §366.24(c)(5))

39

TIMING

• Initially, the timing seemed pretty simple

• A .26 hearing is held at which, if the Tribe is in agreement,
TCA is ordered as the permanent plan

• The .26 is then continued for up to 180 days to allow the
Tribe to draft the TCA Order, and to allow time for the
home study to be completed

• The Tribe files the TCA Order 20 days before the
continued .26 hearing

• At continued .26 hearing, court decides on full faith and
credit, home study is approved, and remaining steps
proceed from there

• This fits the most natural reading of WIC 366.24 and the de
facto regulations implementing TCA (ACL 10-47)

40
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TIMING

• However, WIC §366.24 is somewhat vaguely worded in one
area (“the court may continue” the .26 hearing… not “shall”)

• Third District decision: In re A.M. (2013) 215 Cal.App.4th 339

• Timing problems vis-à-vis statute:
• No provision for Tribe filing TCA Order before first .26

• Decision says evidence may be submitted to Tribe at .26
hearing – but it is almost certain that no one from Tribe
with the authority to consider that evidence or modify the
TCA Order will be at that hearing

• Timing in A.M. appears in subsequent decisions in Fourth and
Fifth Districts (In re I.P. (2014) 226 Cal.App.4th 1516; In re
Sadie S. (2015) 241 Cal.App.4th 1289)

41

TIMING

• Result – if the Tribe believes that reunification may not
occur, and that TCA is the best alternative, the Tribe
should at least begin, and if possible complete, issuance
of the Order before the initial .26 hearing

• Should also initiate home study enough in advance of the
.26 hearing that it reasonably could be completed

42
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CONTINUANCE FOR TCA
PROCESS, FILING AND ORDER

• If the Tribe identifies TCA as the permanent placement plan
the court may continue the §366.26 selection and
implementation hearing for up to 120 days

• The Tribe must use this time to complete the TCA process
and file a TCA Order with the court

• The court has discretion to grant an additional continuance to
the Tribe of up to 60 days for the Tribe to file the TCA Order

• The TCA Order must be filed with the court at least 20 days
prior to the set hearing date

(WIC 366.24(c)(6))

43

CONTINUANCE FOR TCA
PROCESS, FILING AND ORDER

• If the Tribe does not file the TCA Order within the designated
timeframe, the court must make new findings and orders for
the best permanent plan of the child

• This does not absolutely eliminate TCA as an option –
but practically speaking, the court may be unlikely to
return to TCA and the delay involved if the process has
not been successful thus far

(WIC §366.24(c)(6))

44

Page 24 Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services 



FINALIZATION OF TCA

• A child will be eligible for TCA placement when:

• TCA Order given full faith and credit, and

• Home study approved by Tribe

• The Agency will then be authorized to make the TCA
placement and sign a TCA placement agreement

• The Agency shall then sign an Adoption Assistance
Agreement

• The adoptive parent(s) may then file a petition for adoption

(WIC §366.24(c)(8))

45

FINALIZATION OF TCA

• Once the prospective adoptive parent(s) have filed the
adoption petition, the agency must submit to the court a full
and final report of the facts of the proposed TCA with required
sections specified by the department’s regulations. WIC
§366.24(c)(12).

• The Agency must supervise the adoptive placement for 6
months unless:

• The child was previously placed with the same family
as a foster child, which may shorten the supervision by
one month for each month there; or

• The child is being adopted with a relative with whom he
or she has an established relationship. (WIC
§366.24(c)(8))

46
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FINALIZATION OF TCA

• After:

• TCA Order has been issued

• TCA Order given full faith and credit in state court

• Supervision of placement has been complete, and

• State court issues final decree of adoption

• Then:

• The TCA adoptive parent(s) shall have all the rights and
privileges afforded to, and are subject to all the duties of, any
other adoptive parent(s) under the laws of California

(WIC §366.24(c)(13) (notwithstanding any other laws))

47

FINALIZATION OF TCA

• The court must then terminate its jurisdiction over the case
(WIC §366.24(c)(14))

48

Page 26 Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services 



CALIFORNIA COURT WEBSITE

• http://www.courts.ca.gov/12569.htm

• Has links to:

• Legislative text

• Amendment text

• Amended Court Rules re TCA

• Amended Court Forms re TCA

49

AMENDED COURT RULES
FOR TCA

Rule 5.502 Definitions and use of terms

Rule 5.690 General conduct of a disposition hearing

Rule 5.708 General review hearing requirements

Rule 5.715 Twelve-month permanency hearing

Rule 5.720 Eighteen-month permanency review hearing

Rule 5.722 Twenty-four month subsequent permanency review

hearing

Rule 5.725 Selection of a permanent plan

Rule 5.726 Prospective adoptive parent designation

Rule 5.727 Proposed removal

Rule 5.728 Emergency removal

Rule 5.730 Adoption

Rule 5.740 Hearings subsequent to a permanent plan

50
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AMENDED COURT FORMS
FOR TCA

Adopt-050 - How to Adopt a Child in California

Adopt-200 - Adoption Request

Adopt-210 - Adoption Agreement

Adopt-215 - Adoption Order

Adopt-220 - Adoption of an Indian Child

JV-300 - Notice of Hearing on Selection of a Permanent Plan

JV-320 - Orders Under Welfare and Institutions Code Sections
366.24, 366.26, 727.3, 727.31

JV-320 - Request for Prospective Adoptive Parent Designation

JV-327 - Prospective Adoptive Parent Designation Order

51

THE END

Questions?

Evaluations

Please take the next ten minutes to complete the evaluation form
included in your handouts. This form will help us to improve our
trainings and provide useful feedback that we will help us in the
development of future trainings.

Thank you to our host and audience!

(916) 978-0960, x. 308 or jparr@calindian.org

52
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Tribal Customary Adoption

Tribal Customary Adoption Checklist

Presented by Jedd Parr –CILS Directing Attorney, Sacramento
Jasmine Andreas –CILS Directing Attorney, Bishop

This checklist was designed to assist tribes through the process of considering and implementing
a tribal customary adoption (TCA) as a permanency plan for Indian children in the California
dependency system. Please note that in certain appellate districts (as of March 2017, the Third,
Fourth, and Fifth Districts), the relative timing of the selection and implementation hearing (“.26
hearing”), the TCA Order, and the home study may differ from other districts.

□ Internal consideration of TCA as a possible permanent plan if reunification fails

(This may need to occur as early as the disposition hearing, if reunification services are
bypassed and a selection and implementation hearing – “.26 hearing” – is set)

o Desirability of TCA as opposed to less permanent alternative (such as guardianship) –
benefits and drawbacks

o Likelihood of availability of alternative(s) (i.e., will county, minor’s counsel oppose
an alternative? Will court find an exception to TPR applies?)

□ Discussion of TCA with county, birth parents (or Indian custodian), child, adoptive parents,
and their counsel

(This should begin at around the same time as the Tribe’s internal consideration)

□ Identification and formal notification of the entity who will perform which aspects of the
home study (Tribe, county, etc.)

o Does the Tribe have the resources to perform its own home study? Are there any
advantages to performing it internally?

o Can the Tribe do its own background checks, or will it need county/state
involvement?

o Is there any known criminal history in the home for which an exemption will be
required?
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□ Written notice to child, birth parents (or Indian custodian), adoptive parents, and their
counsel of how they may present evidence to the Tribe regarding the TCA and the child's
best interest

(This can include other persons if the Tribe wishes, such as extended family or persons to
whom the child is connected)

(This should be at least 30 days’ notice, and should allow enough time after the date on
which evidence is to be presented for the Tribe to consider and finalize its TCA Order, and
then to file it 20 days in advance of the .26 hearing – so probably a minimum of 60 days
before the .26 date)

□ Receipt of evidence regarding the TCA and the child's best interest

□ Finalization of TCA Order

□ Filing of TCA Order with Superior Court – 20 days in advance of the .26 hearing

□ Superior Court granting of full faith and credit to TCA Order

□ Tribe’s approval of the home study

□ Remaining adoption documents (these usually do not directly involve the Tribe – adoption
assistance agreement, formal petition for adoption, etc.)

□ Expiration of county’s supervision of the adoptive placement, final decree of adoption, and
termination of dependency jurisdiction (these also do not directly involve the Tribe)
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Tribal Customary Adoption

Hypothetical TCA Scenario #1

Presented by Jedd Parr –CILS Directing Attorney, Sacramento
Jasmine Andreas –CILS Directing Attorney, Bishop

Three children are being adopted by non-Indians. They will live about three hours from the

tribe’s reservation. Every year the tribe holds two sacred dances in the summer and fall, but the

exact dates are not determined until several weeks beforehand by the tribe’s elders. The dances

can last as long as two weeks, but there are certain days at the beginning and end of the dance

which are the most important to attend. The dances are usually scheduled to allow these days to

fall on weekends.

The tribe wants the children to attend all of the dances. But the adoptive parents are concerned

about the children’s schedules (school, other extracurricular activities like sports, etc.) and the

short amount of advance warning for the dances. They are also concerned about whether as non-

Indians they will be able to keep an eye on the children during the dances, and whether they will

be welcome to stay on or near the reservation while the dances occur. (There are extended

family members who live on the reservation and who have had some positive and some negative

interactions with the adoptive parents in the past.)
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Tribal Customary Adoption

Hypothetical TCA Scenario #2

Presented by Jedd Parr –CILS Directing Attorney, Sacramento
Jasmine Andreas –CILS Directing Attorney, Bishop

Three children are being adopted by non-Indians. The adoptive parents are vegetarian.

However, hunting and fishing are very important in the tribe’s culture.

The tribe wants the children to at minimum be aware of the importance of these activities (if not

actually learn how to do them). Under tribal custom, friends and family members will

sometimes gift portions of a successful hunting or fishing trip. The tribe wants the children to be

able to receive and consume these gifts.
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Tribal Customary Adoption

Hypothetical TCA Scenario #3

Presented by Jedd Parr –CILS Directing Attorney, Sacramento
Jasmine Andreas –CILS Directing Attorney, Bishop

Two young children are being adopted by non-Indians. The TCA Order calls for the children’s

attendance at two cultural events per year and visitation with extended family members.

Several years after the TCAs are finalized, one of the adoptive parents loses their job, but soon

after receives a better job offer in the Midwest. The TCA Order does not explicitly provide for

alternatives to attendance at cultural events or in-person visitation.
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Tribal Customary Adoption

Hypothetical TCA Scenario #4

Presented by Jedd Parr –CILS Directing Attorney, Sacramento
Jasmine Andreas –CILS Directing Attorney, Bishop

Four children (ages 10 – 2) are being adopted by non-Indians. The Tribe drafts a TCA Order

that requires visitation with the parents if certain conditions (primarily sobriety) are met.

One parent then starts acting poorly in regards to visitation – not showing up for visits, and being

hostile towards the adoptive parents when they do, questioning the children about the adoptive

parents’ home, and making comments like the adoptive parents are not fit to raise Indian

children. The behavior begins to have an adverse effect on the children. They appreciate being

able to visit with their parents, but are also happy in the adoptive home.

The adoption has not yet been finalized, as the home study is not yet complete.
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Tribal Customary Adoption

Hypothetical TCA Scenario #5

Presented by Jedd Parr – CILS Directing Attorney, Sacramento
Jasmine Andreas – CILS Directing Attorney, Bishop

One young child is being adopted by their Indian grandparent. The father has had a drug

problem in the past. The grandparent is concerned about threatening statements and behaviors

the father has made while under the influence, and wants all visits to be supervised.

The father has recently been diagnosed with an untreated mental illness for which he may have

been self-medicating, and the Tribe is hopeful that in time he will be able to safely have

unsupervised visits. The case has been open for a long time and the superior court is unwilling

to continue it any further.

The child, both parents, and the grandparent are all members of the Tribe.

The Tribal Court is willing to hear the matter in the future solely for the purpose of determining

whether visits can move to unsupervised upon improvement by the father in treatment and clean

drug test results.
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Frequently Asked Questions  
Tribal Customary Adoption 

 
What is Tribal Customary Adoption? 
 
Tribal Customary Adoption is a new permanency option for Indian children who are dependents 
of the California State Court.  As described in Welfare and Institutions Code 366.24, Tribal 
Customary Adoption allows an Indian child who is a dependent of the California State Court to 
be adopted through the customs, laws and traditions of the child’s tribe without the termination 
of the parental rights of the child’s parents. 
 
When is Tribal Customary Adoption available? 
 
Tribal Customary Adoption is a available as a permanency option for a dependent Indian child 
who is unable to reunify with his/her parents when the child’s tribe elects tribal customary 
adoption as the child’s permanent plan as described in Welfare and Institutions Code 366.24. 
 
When did Tribal Customary Adoption become effective? 
 
Tribal Customary Adoption became effective on July 1, 2010. 
 
Does Tribal Customary Adoption only apply to new cases initiated after July 1, 2010? 
 
No.  Tribal Customary Adoption applies to both new and existing cases so long as parental rights 
have not yet been terminated. 
 
What are the obligations of state and county workers under the new Tribal Customary 
Adoption law? 
 
The primary obligation that Assembly Bill 1325 (Cook; Stats. 2009, ch.287) (the law enacting 
Tribal Customary Adoption) places on county child welfare workers is to consult with the child’s 
tribe about the possibility of tribal customary adoption as a permanency option in every case 
involving an Indian child. 
 
Specifically, Welfare and Institutions Code section 358.1(j), as amended by AB 1325, requires 
every social study or evaluation for an Indian child under section 358 include a discussion of 
whether tribal customary adoption is an appropriate permanent plan for the child if reunification 
is unsuccessful.  In considering this issue, the social worker must consult with the child’s tribe.   
 

Judicial Council of California, Tribal Customary Adoption FAQs, located at: http://www.courts.ca.gov/documents/Tribal-AdoptionFAQ.pdf
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In addition, in cases involving an Indian child the court is required to make specific findings at 
each status review hearing concerning tribal customary adoption to ensure that the child’s tribe 
has been consulted about tribal customary adoption. 
 
Who decides whether to pursue tribal customary adoption as a permanent plan if 
reunification fails? 
 
Initially, it is the child’s tribe who elects whether or not to pursue tribal customary adoption.  An 
essential element of tribal customary adoption is a valid tribal customary adoption order issued 
by a federal recognized tribe which can be given full faith and credit by the state court.  This 
means that tribal customary adoption is only available with the consent and participation of the 
child’s tribe. 
 
Once the child’s tribe elects tribal customary adoption as the child’s preferred permanent plan, 
the child’s permanent plan is selected at a hearing held under WIC 366.26. 
 
Does the child or the parents need to consent to tribal customary adoption? 
 
No. AB 1325 states that neither the parents, the Indian Custodian, nor the child need consent to 
tribal customary adoption as the child’s permanent plan. [See § 8600.5 of the Family Code which 
excludes parts of the family code including requirement for consent of a child over 12 years of 
age to an adoption from application to a tribal customary adoption and Welfare and Institutions 
Code § 366.24 (c) (11) which provides that parents and Indian custodian do not need to consent]  
However, as discussed in the Advisory Committee Comment to Rule 5.730  
http://www.courtinfo.ca.gov/rules/index.cfm?title=five&linkid=rule5_730  the wishes of the 
child are “… an important and appropriate factor for the court to consider and for children's 
counsel to ascertain and present to the court when determining whether tribal customary 
adoption is the appropriate permanent plan for an Indian child.” 
  
Can the parents of a child contest a decision to order tribal customary adoption as a child’s 
permanent plan? 
 
Yes.  There is nothing in AB 1325 that limits any party’s ability to contest the selection of tribal 
customary adoption as a child’s permanent plan in the same manner that they could contest the 
selection of any other permanent plan. 
 
Can the parents of a child (or any other party) appeal a decision to order tribal customary 
adoption as a child’s permanent plan? 
 

Judicial Council of California, Tribal Customary Adoption FAQs, located at: http://www.courts.ca.gov/documents/Tribal-AdoptionFAQ.pdf
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Yes.  Welfare and Institutions Code section 366.24 (j) provides that “…except in the case of a 
tribal customary adoption where there is no termination of parental rights, a petition for adoption 
may not be granted until the appellate rights of the natural parents have been exhausted…”.  
Some parties have suggested that this means that parents cannot appeal an order for tribal 
customary adoption.  However there is nothing in AB 1325 that exempts tribal customary 
adoptions from the operation of section 395 of the Welfare and Institutions Code which provides 
generally that: 
 

(a) (1) A judgment in a proceeding under Section 300 may be appealed in the 
same manner as any final judgment, and any subsequent order may be 
appealed as an order after judgment…” 

 
The dispositional order is the “judgment” referred to in section 395 and all subsequent 
orders are appealable.  (see In re. S.B. (2009) 46 Cal. 4th 529 at 532)  Where the 
Legislature has neither precluded an appeal nor made any alternate arrangements for 
review of an order the presumption is that the section 395 right of appeal applies.  (id. 
page 531): 
 

We have repeatedly held that if the Legislature intends to abrogate the 
statutory right to appeal, that intent must be clearly stated.  ‘The right of 
appeal is remedial and in doubtful cases the doubt should be resolved in favor 
of the right whenever the substantial interests of a party are affected by a 
judgment… (id. page 531) 

 
Will Attorneys for the minor and the parents be paid by the Court or county for time they 
spend in the tribal forum in a tribal customary adoption case? 
 
No.  Tribal courts and tribal fora are not required to provide court appointed counsel for parties 
appearing before them.  The proceedings in the tribal forum are separate and distinct from the 
proceedings in the dependency court. 
 
Are there special forms for Tribal Customary Adoption? 
 
No.  There are no special forms related to Tribal Customary Adoption.  Instead, existing Judicial 
Council forms have been revised and adapted to include Tribal Customary Adoption.  You can 
find those revised forms here:  Judicial Council Forms Amended to Implement Tribal Customary 
Adoption.doc 
 

Judicial Council of California, Tribal Customary Adoption FAQs, located at: http://www.courts.ca.gov/documents/Tribal-AdoptionFAQ.pdf
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There have also been revisions to a number of forms issued by the California Department of 
Social Services:  http://www.cdss.ca.gov/cdssweb/entres/forms/English/AAP4.PDF ; 
http://www.cdss.ca.gov/cdssweb/entres/forms/English/AD4348.pdf . 
 
Are there special rules of Court related to Tribal Customary Adoption? 
 
No.  There are no specific rules related to tribal customary adoption.  Instead the Judicial Council 
has made a number of revisions to existing rules to recognize tribal customary adoption.  You 
can find those revised forms here:  California  Rules of Court Amended to Implement Tribal 
Customary Adoption.doc  
 
 

Judicial Council of California, Tribal Customary Adoption FAQs, located at: http://www.courts.ca.gov/documents/Tribal-AdoptionFAQ.pdf
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REA S O N FO R TH IS TRA N S M ITTA L

[X ] S tate L aw C hange
[ ] Fed eralL aw orRegu lation

C hange
[ ] C ou rtO rd er
[ ] C larific ation Req u es ted by

O ne orM ore C ou nties
[ ] Initiated by C D S S

O c tober2 7 , 2 0 1 0

A L L C O UN TY L ETTER N O . 1 0 -47

TO : A L L C O UN TY W EL FA RE D IREC TO RS
A L L C H IEF P RO B A TIO N O FFIC ERS
A L L C D S S A D O P TIO N D IS TRIC T O FFIC ES
L IC EN S ED P UB L IC A N D P RIVA TE A D O P TIO N A GEN C IES
A L L C H IL D W EL FA RE S ERVIC ES P RO GRA M M A N A GERS
A D O P TIO N S ERVIC E P RO VID ERS
TITL E IV-E A GREEM EN T TRIB ES

S UB JEC T: IM P L EM EN TA TIO N O F TRIB A L C US TO M A RY A D O P TIO N -
A S S EM B L Y B IL L 1325 (C H A P TER 2 8 7 , S TA TUTES O F 20 0 9)

REFEREN C E : A S S EM B L Y B IL L 1325 (C H A P TER 2 8 7 , S TA TUTES O F 20 0 9);
A L L C O UN TY L ETTER N O . 1 0 -1 7 ; A L L C O UN TY IN FO RM A TIO N
N O TIC E I-8 6-0 8 ; A N D C A L IFO RN IA C O D E O F REGUL A TIO N S FO R
A D O P TIO N P RO GRA M S (TITL E 22 , D IVIS IO N 2)A N D C H IL D
W E L FA RE S ERVIC ES (D IVIS IO N 31).

In M arc h20 10 , the C alifornia D epartmentofS oc ialS ervic es (C D S S )pu blis hed A ll
C ou nty L etter(A C L )N o. 1 0 -1 7 to provid e introd u c tory information regard ingthe
pas s age ofA s s embly B ill(A B )1325 (C hapter2 8 7 , S tatu tes of20 0 9)and the bas ic
gu id elines oftribalc u s tomary ad option (TC A )whic hbec ame effec tive July 1, 2010.
P riorto read ingthis A C L , pleas e review A C L 1 0 -1 7 loc ated on the C D S S webs ite at:
http: //www. d s s . c ahwnet. gov/letters notic es /entres /getinfo/ac l/20 10 /10 -1 7 . pd f.

The pu rpos e ofthis A C L is to provid e c omprehens ive information and d irec tion to
c ou nties , ad option agenc ies , tribes and otherind ivid u als /organizations res pons ible for
the s tatewid e implementation ofTC A . A d d itionally, this A C L wills erve to ad minis terthe
provis ions ofA B 1325 and s hou ld be u s ed to implementTC A u ntilregu lations have
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A llC ou nty L etterN o. 1 0 -47
P age Two

been ad opted . 1 C u rrently, regu lations atTitle 22 , D ivis ion 2 ofthe C alifornia C od e of
Regu lations (C C R)and D ivis ion 31 ofthe M anu als ofP olic ies and P roc ed u res (M P P )
are beingreviewed formod ific ations to inc lu d e TC A . S inc e TC A is c ons id ered an
agenc y ad option, u ntilTitle 22 and D ivis ion 31 are u pd ated , c u rrentregu lations s hou ld
be u s ed to ad minis terc hild welfare and ad option s ervic es . This A C L willinc orporate the
c u rrentregu lations as wellas provid e the ad d itionalrequ is ite elements forimplementing
TC A .

Followingthe pas s age ofA B 1325, a workgrou pc ompris ed ofrepres entatives from
c ou nties , s tate ad option d is tric toffic es (D O ), private ad option agenc ies and tribes
c onvened to d is c u s s the req u is ite tenets nec es s ary to implementTC A . A s a res u lt,
many partic ipants s u bmitted q u es tions to C D S S whic had d res s ed s tatu tes , regu lations ,
polic y and proc ed u res regard ingthe provis ion ofTC A s ervic es . To provid e the mos t
effic ientgu id anc e, this A C L is organized via topic u s inga qu es tion and ans werformat
whic hwillinc lu d e the followingtopic s :

Topic P age #

1 . O verview ofTribalC u s tomary A d option 3

2 . C ons u ltation withthe Ind ian C hild ’ s Tribe 8

3. TC A Inc lu d ed in the D epend enc y P roc es s 11

4. W ritten A s s es s mentofthe C hild fora TC A 15

5. TC A H ome S tu d y 16

6. A genc ies as a TribalD es ignee 20

7 . Review ofC riminaland C hild A bu s e and N eglec tB ac kgrou nd 22

8 . TribalC u s tomary A d option O rd er 23

9. A d d end u m to the C ontinu ed W elfare and Ins titu tions C od e

S ec tion 366. 26 Report 26

10 . Fu llFaithand C red it 2 7

11 . TC A A d optive P lac ement 2 8

12 . S u pervis ion ofTC A A d optive P lac ement 30

13. A d option A s s is tanc e P rogram B enefits 30

14. P rivate A d option A s s is tanc e Reimbu rs ementP rogram 30

15. Finalization 31

1 The relevant provisions of Section 26 of AB 1325 (Chapter 287, Statutes of 2009) reads, “…the Department of
Social Services may implement and administer the applicable provisions of this act through all-county letters or
similar instruction from the director until such time as the regulations are adopted.”
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16. D is c los u re and C onfid entiality 31

1 7 . S etA s id e 32

1 8 . Inters tate C ompac ton the P lac ementofC hild ren 33

19. D ata Reporting 33

20 . Forms : Ju d ic ialC ou nc iland C D S S 35

1.0 Tribal Customary Adoption

1.1 What is it? How is it different from a conventional adoption?

Tribalc u s tomary ad option is c ons id ered an agenc y ad option. H owever, TC A is
an ad option whic hmay oc c u rforan Ind ian c hild who is a d epend entofthe
C alifornia c ou rt, u nd erthe c u s toms , laws ortrad itions ofan Ind ian c hild ’ s tribe,
bu twhere termination ofparentalrights (TP R)is notrequ ired . W hile tribal
c u s tomary ad option is u niq u e, itis intend ed to be a s eamles s integration into the
c u rrentproc es s ofc onventionalad option. From the d is pos ition ofa d epend enc y
c as e, to the d ate the TC A is finalized , agenc ies s hou ld be able to u tilize many of
theirc u rrentc onventionalad option proc ed u res to fac ilitate a TC A .

The key d ifferenc es between TC A and a c onventionalad option are:

1 . TC A allows a d epend entInd ian c hild to be ad opted u tilizingthe s tate c ou rt
withou tTP R. The c u rrentTP R proc ed u res and c orres pond ingforms and
d oc u ments s u c has the A D 4333 are notrequ ired to finalize a TC A ;

2 . The plan ofTC A c annotbe rec ommend ed , s elec ted , fac ilitated orfinalized
withou tthe c ons u ltation (involvement)ofthe Ind ian c hild ’ s tribe. O nly the
tribe c an s elec tTC A as an option forthe Ind ian c hild ; and

3. P erFamily C od e s ec tion 8 60 0 . 5, TC A is exc lu d ed from P artTwo ofthe
Family C od e, “A d option ofUnmarried M inors . ”The primary proc ed u res and
s tand ard s applic able to TC A are c ontained in W elfare and Ins titu tions C od e
(W & IC )s ec tion 366. 24.

1.2 To whom does TCA apply?

TC A is only available as a permanenc y option forthos e d epend ents thatare
Ind ian c hild ren u nd erthe Ind ian C hild W elfare A c t(IC W A ). Fu rther, itis only
applic able where the Ind ian c hild ’ s tribe has elec ted TC A as the permanentplan.
TC A is notapplic able to ind epend entorinterc ou ntry ad option, an Ind ian c hild
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who is a probation ward orhas been volu ntarily relinq u is hed to an agenc y by his
orherparents .

1.3 When does the TCA become effective? When does it end? Is this a pilot?

A B 1325, whic had d s TC A to s tate law, bec ame operative on July 1, 2010, and
s u ns ets on Janu ary 1 , 2 0 14. A lthou ghthis s tatu te inc lu d es a three yearend d ate
and reportto the L egis latu re on its ou tc omes , TC A is nota pilot.

1.4 Does TCA apply to dependent Indian children who became dependents
prior to the implementation of TCA (July 1, 2010)?

Yes . A s longas the d epend enc y c as e is s tillopen and parentalrights have not
been terminated , TC A may be a permanenc y option forany d epend entInd ian
c hild , regard les s ofthe d ate the Ind ian c hild bec ame a d epend ent.

1.5 At what stage in the case does TCA become relevant?

O nc e a fed erally rec ognized tribe has res pond ed to an IC W A notic e affirmingthat
the c hild is a memberoreligible formembers hipin the tribe, TC A willbec ome a
permanenc y option fora c ou rtd epend entInd ian c hild . P erW & IC s ec tion 358 . 1 ,
this may begin as early as the d is pos itionals tage ofa d epend enc y c as e. A ligned
withthe s tate’ s exis tingc onc u rrentplanningpolic ies , when applic able, atany
pointfollowingthe d is pos ition ofthe d epend enc y c as e, the Ind ian c hild ’ s tribe
may elec tforTC A to be inc lu d ed as an alternative permanentplan to family
reu nific ation.

Please note: A s s pec ified in W & IC s ec tion 361 . 31 (IC W A s tand ard s ), the
agenc y s hallu s e the plac ementpreferenc e req u irements when s elec ting
pros pec tive ad optive parents foran IC W A c hild .

1.6 What are the stages of a TCA?

a. D is pos itionalhearing–P erW & IC s ec tion 358 . 1 , the s oc ialworkerin
c ons u ltation withthe Ind ian c hild ’ s tribe reports to the c ou rtifTC A is an
appropriate permanentplan.

b. Rec ommend permanentplan ofTC A -P erW & IC s ec tion 361 . 5, if
reu nific ation s ervic es are notoffered orterminated and a permanenc y hearing
pu rs u antto W & IC s ec tion 366. 26 is ord ered , the s oc ialworkerorad option
worker, in c ons u ltation withthe c hild ’ s tribe, s hallind ic ate in the reportto the
c ou rtthatthe tribe has s elec ted TC A as the permanentplan.
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c . Early c onc u rrentpermanenc y planning–Ifreu nific ation s ervic es are offered
and the Ind ian c hild ’ s tribe s elec ted TC A as the alternate permanentplan for
the d epend entInd ian c hild , the s oc ialworkerorad option workerworks with
the c hild , c hild ’ s tribe and pros pec tive TC A ad optive family to fac ilitate the
alternative permanentplan ofTC A . Thes e s ervic es may inc lu d e, bu tare not
limited to:

1 . A s s es s ingthe c hild ’ s likelihood ofbeingad opted and inc lu d ingthe
as s es s mentin the review hearingreports pu rs u antto
W & IC s ec tions 360 (A ), 366. 21 , 366. 2 2 , and 366. 25.

2 . C ond u c tinga TC A H ome s tu d y as a tribald es ignee pu rs u antto
W & IC s ec tion 366. 24.

3. P erformingc riminal/c hild abu s e and neglec tc hec ks pu rs u antto
W & IC s ec tion 366. 24.

d . E s tablis hpermanentplan ofTC A –O nc e a hearingis s etpu rs u antto
W & IC S ec tion 366. 26 and the Ind ian c hild ’ s tribe rec ommend s TC A , the c ou rt
willreview the reportas s pec ified in W & IC s ec tions 361 . 5, 366. 2 1 , 366. 2 2 or
366. 25 and otherevid enc e and ord er, without TPR, the plan ofTC A . The
reportmu s tinc lu d e an as s es s mentregard ingthe Ind ian c hild ’ s likelihood of
beingad opted in the c ou rtreportforevery review hearing. This reports hou ld
als o inc lu d e ifTC A wou ld orwou ld notbe d etrimentalto the Ind ian c hild and
whetherthe Ind ian c hild s hou ld be retu rned home to the Ind ian parentor
Ind ian c u s tod ian.

e. C as e referred to Ind ian c hild ’ s tribe –O nc e TC A is ord ered as the permanent
plan, the c as e is referred to the tribe to c ond u c ttheirpartofthe W & IC s ec tion
366. 24 proc es s , and the W & IC 366. 26 hearingis c ontinu ed for120 d ays .
The c ou rtc an granta c ontinu anc e, bu tno more than an ad d itional60 d ays .
This proc es s inc lu d es :

1 . TCA home study (refer to section five of this ACL for more
information on the TCA home study) is c ompleted (ifnotpreviou s ly
c ompleted )by the Ind ian c hild ’ s tribe ortribald es ignee and either
approved ord enied by the Ind ian c hild ’ s tribe;

2 . Review of criminal/child abuse and neglect background (refer to
section seven of this ACL for more information on review of
criminal/child abuse and neglect background) are c ompleted (ifnot
previou s ly c ompleted )by the tribald es ignee, pu blic ad option agenc y
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otherwis e au thorized to perform ad option s pec ific c hec ks when tribe is
u nable to, orInd ian c hild ’ s tribe (ifau thorized to c ond u c tthem).
S u bs eq u ently, the ad optive applic ant’ s rec ord is c leared orc ons id ered
d etrimentalto the ad optive plac ementofthe c hild . A d d itionally, their
rec ord may be d enied pu rs u antto the fed eralA d am W als hC hild
P rotec tion and S afety A c tof20 0 6 (A d am W als hA c t);

3. Tribal Customary Adoption Order (TCAO) (refer to section eight of
this ACL for more information on TCAO) -The TC A O is c ompleted
and filed within 20 d ays ofthe c ontinu ed W & IC s ec tion 366. 26 hearing
by the Ind ian c hild ’ s tribe withthe c ou rt; and

i. The c hild , birthparent, orInd ian c u s tod ian and the pros pec tive
tribalc u s tomary ad optive parents and theirc ou ns el, if
applic able, may pres entevid enc e to the Tribe regard ingthe
TC A O and the c hild ’ s bes tinteres t.

4. Addendum to the continued W&IC section 366.26 report (refer to
section nine of this ACL for more information regarding this
addendum) is c ompleted by the Ind ian c hild ’ s s oc ialworkeror
ad option workerand s u bmitted to the c ou rtwithin s even d ays ofthe
c ontinu ed W & IC s ec tion 366. 26 hearing.

f. C ontinu ed W & IC s ec tion 366. 26 hearing–O nc e the TC A O is filed by the
Ind ian c hild ’ s tribe and the ad d end u m to the W & IC s ec tion 366. 26 reportis
rec eived by the c ou rt, the c ou rtafford s fu llfaithand c red itto the TC A O ; the
c ou rtord ers the finalization hearingbe s etu pon the filingofthe ad option
petition. Ifthe c ou rtd oes notrec eive the TC A O within the allotted time, the
c ou rthas the d is c retion to ord era new permanentplan.

g. Tribalc u s tomary ad optive plac ementand plac ementagreement(refer to
section 11 of this ACL for more information on adoptive placement) –
P u rs u antto W & IC s ec tion 366. 24(c )(8 ), onc e the c ou rtafford s fu llfaithand
c red itto the TC A O and the Ind ian c hild ’ s tribe approves the ad optive
applic ant’ s TC A home s tu d y and the applic ant’ s c riminaland c hild abu s e and
neglec tc hec ks are c leared , the Ind ian c hild is eligible fortribalc u s tomary
ad optive plac ement. The pu blic ad option agenc y thathas plac ementand
c are res pons ibility ofthe Ind ian c hild is res pons ible forens u ringthe proc es s
is c ompleted . This proc es s is analogou s to the c onventionalad option
proc es s whic hd etermines the plac ementagreementbetween the pu blic
ad option agenc y and the ad optive parent(s ).
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h. A d option as s is tanc e agreement(refer to section 13 of this ACL for more
information on AAP) -P u rs u antto W & IC s ec tion 16120 , s imilarto the
c onventionalad option proc es s , onc e the tribalc u s tomary ad optive plac ement
paperworkis s igned the pu blic ad option agenc y thathas plac ementand c are
res pons ibility ofthe Ind ian c hild is res pons ible forfac ilitatingthis agreement
between the pu blic ad option agenc y and the ad optive parent(s ).

i. A d option petition -O nc e the TC A home s tu d y is approved , the TC A O is
afford ed fu llfaithand c red it, and allthe nec es s ary d oc u ments are s igned , the
pros pec tive ad optive parent(s )d es iringto ad optthe Ind ian c hild mu s tfile an
ad option petition withthe c ou rtpres id ingoverthe ad option. A c opy ofthis
petition willc ontinu e to be s entto C D S S .

j. S u pervis ion ofA d optive P lac ement (refer to section 12 of this ACL for
more information on supervision) –O nc e ad optive plac ementofthe Ind ian
c hild has been mad e, pu rs u antto W & IC s ec tion 366. 24(c )(8 ), the pu blic
agenc y thathas plac ementand c are res pons ibility ofthe Ind ian c hild willbe
res pons ible forens u ringthe s u pervis ion ofthe ad optive plac ement.

k. Finalization (refer to section 15 of this ACL for more information on
finalizing a TCA) -O nc e the ad option petition is filed withthe c ou rt, and a
finalization hearingis s et, the pu blic ad option agenc y thathas plac ementand
c are res pons ibility ofthe Ind ian c hild is res pons ible forens u ringa finalreport
regard ingthe propos ed TC A is s u bmitted to the c ou rt.

1.7 If the tribe has questions the social worker or adoption worker cannot
answer, to where should the worker refer the tribe?

Tribes may find information on the TribalS u c c es s fu lTrans ition forA d u lt
Read ines s (S TA R)webs ite loc ated at
http: //theac ad emy. s d s u . ed u /TribalS TA R/ind ex. htm orc ontac tthe s pons ors ofA B
1325. Theirinformation is as follows :

Nancy Currie Kimberly Cluff, Attorney
D irec torofS oc ialS ervic es Forman & A s s oc iates
S oboba TribalS oc ialS ervic es 4340 Red wood H wy S te F22 8
(951)48 7 -0 2 8 3 S an Rafael, C A 9490 3

P hone (415)491-2310

Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services   

Page 51



A llC ou nty L etterN o. 1 0 -47
P age Eight

2.0 Consultation with the Indian Child’s Tribe

2.1 What does this mean?

C ons u ltation means more than the agenc y makingd ec is ions and “c hec kingin”
withthe Ind ian c hild ’ s tribe to approve them . Itis an ongoingpartners hipwiththe
tribe thatrequ ires theirinc lu s ion and , on many oc c as ions , approvalon d ec is ions
mad e regard ingthe TC A proc es s . The Ind ian c hild ’ s tribe is a nec es s ary partof
the TC A proc es s fora d epend entInd ian c hild fortwo main reas ons : A TC A
c annotc ommenc e u nles s the c hild ’ s tribe s elec ts TC A as the permanentplan;
and only the tribe c an provid e information regard ingits tribalc u s toms , trad itions
orlaws .

2.2 When should the agency begin consulting the tribe?

The partners hipbetween the agenc y and the c hild ’ s tribe is expec ted to begin as
s oon as the c hild is d ec lared an IC W A eligible c hild and the c onc u rrentplanning
proc es s c ommenc es . A s partofthe c onc u rrentplanningproc es s , the s oc ial
workermu s tinform the tribe thatTC A is a permanenc y option. W hen thatoption
is s elec ted by the tribe, the tribe may inform the agenc y eitherin a verbalor
written format. Eitherway, the agenc y is res pons ible forinc lu d ingthat
information into allnec es s ary reports to the c ou rt, the fos terc are and ad option
c as e rec ord and the c as e notes s ec tion in the C hild W elfare S ervic es /C as e
M anagementS ys tem (C W S /C M S ). (Refer to section 19 of this ACL for more
information on inputting information into CWS/CMS).

2.3 How should the agency consult with the tribe?

C ons u ltation withthe Ind ian c hild ’ s tribe inc lu d es , bu tis notlimited to:

" Verbaland written c ommu nic ation;

o Via telephone, regu larorelec tronic mail, orfac s imile

" In pers on meetings ;

" Team D ec is ion M aking(TD M )M eetings ; or

" Family Grou pD ec is ion M aking(FGD M )M eetings .

Please note: A llinformation rec eived , provid ed to ord is c u s s ed withthe Ind ian
c hild ’ s tribe s hou ld be d oc u mented in the fos terc are and ad option c as e rec ord .
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2.4 What type of information should the agency discuss with the tribe?

The agenc y s hallobtain allinformation from the c hild ’ s tribe, thatthe tribe
c ons id ers relevantand any information whic hwillas s is tthe agenc y in c larifying
partic u laris s u es forthe c hild orad optive applic ant(s ). Examples may inc lu d e,
bu tare notlimited to the following:

" TribalC u s toms ;
" L aws ;
" Trad itions ;
" C eremonies /Events ;
" Geography; or
" S ignific anthis tory.

Please note: Eac htribe maintains the au thority and d is c retion to d etermine
whatinformation itwills hare regard ingits tribalc u s toms , laws , trad itions or
s ignific anthis tory to the agenc y.

2.5 What does consulting with tribe include?

C ons u ltation withthe tribe may vary atany ofthe d ifferents tages ofa
d epend enc y ac tion bu ts hou ld inc lu d e the s ame bas ic elements of
c ommu nic ation and c ollaboration. In a d epend enc y c as e, onc e a tribe has
c onfirmed the Ind ian c hild is its c hild , the s oc ialworkermu s tinform the tribe that
TC A is available to the c hild as a permanenc y option. A tany pointin the
d epend enc y c as e, even as early as the d is pos itionalhearing, the tribe may
c ommu nic ate its elec tion ofTC A . Itis expec ted thatthe tribe and otheraffec ted
ind ivid u als willhave many qu es tions regard ingthe TC A proc es s and the s oc ial
workers hou ld be res pons ive. Interac tion withthe tribe's repres entative willbe
requ ired throu ghou t. W here the tribe has formally intervened in the ac tion the
tribe’ s repres entative wou ld be id entified in the tribe’ s “N otic e ofD es ignation of
TribalRepres entative”(IC W A -40 ). W here the tribe has notformally intervened ,
itmay be ad vis able to requ es ta formald es ignation ofa repres entative for
pu rpos es ofthe TC A proc es s from the Tribe’ s c hairpers on in ord erto fac ilitate
the c ons u ltation proc es s .

Ifthe agenc y withplac ementand c are res pons ibility is informed prior to the
dispositional hearing ofthe tribe’ s elec tion ofTC A , the agenc y is res pons ible
ford is c u s s ingthe c as e withthe tribe throu ghitrepres entative and obtaining
information need ed forthe reportto the c ou rton the appropriatenes s ofTC A as a
plan forthe c hild ifreu nific ation is u ns u c c es s fu l.
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Ifinformed d u ringthe concurrent planning process (e. g. d u ringreview
hearings held pu rs u antto W & IC s ec tions 361 . 5, 366. 2 1 . 366. 25), the agenc y is
res pons ible forc ommu nic atingwiththe tribe throu ghits repres entative, to obtain
any relevantinformation need ed to u pd ate the c ou rtregard ingthe likelihood the
c hild willbe ad opted and ifTC A c ontinu es to be the appropriate permanentplan
forthe c hild . D u ringthis s tage itis pos s ible thatthe TCA home study process,
requ ired by W & IC 366. 24, willbe c ommenc ed by the tribe and the tribe will
c ommu nic ate an interes tin s eekingd es ignation ofan agenc y to d o its TC A home
s tu d y. Ifthe tribe is interes ted in d es ignatingan agenc y, the tribe is res pons ible
forprovid inga written req u es tto thatagenc y as kingthe agenc y to be a
d es ignee. Throu ghou tthis proc es s c ollaboration willbe importantbetween the
d ifferententities involved in the TC A home s tu d y proc es s .

If reunification services are not offered or have been terminated and the
W & IC s ec tion 366. 26 hearingis s etto ord era permanentplan forthe c hild , the
agenc y withplac ementand c are res pons ibility is res pons ible forc ompleting a
written as s es s mentofthe c hild ’ s s u itability forad option and inc lu d ingTC A
information in the reportto the c ou rt. This willreq u ire req u es ting, ifnotyet
rec eived , written s tatementfrom the tribe ofits d ec is ion to pu rs u e TC A forthat
c hild thatinc lu d ingwhetherthe tribe willbe c ond u c tingits own TC A home s tu d y
orproc u ringa tribald es ignee. O nc e the s tatementis rec eived , the agenc y is
res pons ible forc ons u ltingwiththe c hild ’ s tribe to obtain information to c omplete
the written as s es s mentofthe c hild . For information on the written
assessment of the child, refer to section four this ACL.

O nc e the c as e is formally referred to the procedures required by W&IC
section 366.24, the agenc y willbe res pons ible foras s is tingin ens u ringthe
c riminalrec ord and c hild abu s e bac kgrou nd c hec ks are c ond u c ted . Ifthere is a
d es ignee, the d es ignee willbe res pons ible forthe bac kgrou nd c hec k. Ifthere is
no d es ignee, then the res pons ibility remains withthe agenc y withplac ementand
c are res pons ibility ofthe c hild .

A tthe adoptive placement and finalization stage, the agenc y mu s tc ons u lt
withthe tribe while fac ilitatingand s u pervis ingthe ad optive plac ementand
finalization.

2.6 What if the child has more than one tribe to which it is associated?

Ifan Ind ian c hild is a memberofmore than one tribe oris eligible formembers hip
in more than one tribe, itis preferable thatthe tribes d etermine among
thems elves whic his the tribe thatwills erve as the primary tribe in the Ind ian
c hild ’ s c as e. Generally where itis c onfirmed in writingthata c hild is a member

Page 54 Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services 



A llC ou nty L etterN o. 1 0 -47
P age Eleven

(e. g. enrolled )in one ofthe tribes , we willac c eptthattribe as the c hild ’ s tribe.
H owever, where itis notc lear, and ifthe tribes c annotreac han ac c ord on the
is s u e, then pu rs u antto W & IC s ec tion 224. 1(d )the s tate c ou rtju d ge has the
au thority to d etermine whic htribe has the mos ts ignific antc ontac ts withthe c hild
and wills erve as the c hild ’ s tribe in the proc eed ing. O nc e the primary tribe is
es tablis hed they bec ome the Ind ian c hild ’ s tribe res pons ible forrec ommend ing
TC A as the permanenc y plan forthe Ind ian c hild .

Please note: Untila primary tribe is es tablis hed , the agenc y is res pons ible for
c ons u ltingwithalltribes as s oc iated withthe Ind ian c hild to obtain information
regard ingthe Ind ian c hild ’ s c as e.

2.7 What about dependency cases involving a child from an out of state tribe?

A s withany IC W A eligible c hild from an ou tofs tate tribe, c ommu nic ation
bec omes more c hallenging. Regard les s , in allc as es the tribe s hou ld be
informed of, and provid ed information abou t, C alifornia’ s option ofa TC A forthe
c hild .

3.0 Dependency Process

3.1 How is TCA included in the dependency process?

TC A is inc lu d ed as an ad d itionalpermanenc y option fora d epend entInd ian c hild .
This plan may be rec ommend ed by the Ind ian c hild ’ s tribe atany pointin the
d epend enc y proc es s (as early as the d is pos itionalhearing). W hen reu nific ation
s ervic es are offered , and the tribe rec ommend s TC A , itwills erve as the Ind ian
c hild ’ s c onc u rrentpermanentplan u ntilreu nific ation s ervic es are no longer
offered . O nc e TC A bec omes the c onc u rrentplan, the agenc y, withplac ement
and c are res pons ibility ofthe Ind ian c hild , mu s tc ons u ltwiththe Ind ian c hild ’ s
tribe to fac ilitate TC A .

TC A is intend ed to be s eamles s ly integrated into the c u rrentd epend enc y
proc es s . There are minimalmod ific ations to the c u rrentas s es s ment, c as e
planningand s ervic e d elivery proc es s fora d epend entInd ian c hild witha
permanentplan ofTC A . Thes e mod ific ations inc lu d e, bu tare notlimited to:
1 . C ons u ltation withthe Ind ian c hild ’ s tribe is req u ired .

2 . TP R is notreq u ired forad optive plac ementto oc c u r.

3. N o volu ntary orinvolu ntary relinq u is hmentpaperworkorforms req u ired .
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4. C ons entfrom Ind ian parentis notneed ed to rec ommend TC A atthe
W & IC s ec tion 366. 26 hearing.

5. S inc e TP R is notreq u ired in a TC A , ad option finalization hearings willno
longerbe d elayed forthe time period c u rrently allotted forbirthparents to
appeala termination oftheirparentalrights .

6. P os t-ad option c ontac tagreements are notapplic able to TC A . P os tad option
c ontac tbetween the birthparents orInd ian c u s tod ians and the c hild willbe
ad d res s ed in the TC A O . Ifapplic able, the TC A O c ou ld als o ad d res s c ontac t
between the Ind ian c hild and the c hild ’ s s iblings .

3.2 Does an Indian parent or Indian custodian have to consent to the TCA?

N o. P riorc ons entto a permanentplan ofTC A ofan Ind ian c hild is notreq u ired
ofan Ind ian parentorInd ian c u s tod ian whos e parentalrelations hipto the c hild
willbe mod ified by the TC A . (S ee W & IC s ec tion 366. 24(11))

3.3 Does a child age 12 or older need to consent to the TCA?

N o. The c ons entofa c hild age 12 orold eris notreq u ired fora TC A . H owever,
while the c ons entofthe c hild age 12 orold eris notrequ ired fora TC A , the
wis hes ofa c hild are s tillan importantand appropriate fac torforthe c ou rtto
c ons id erwhen d eterminingwhetherTC A is the appropriate permanentplan for
an Ind ian c hild . (S ee W & IC s ec tion 361 . 31(e))

3.4 Does a tribe need to formally intervene in a case in order for TCA to be
considered as a placement option?

N o. TC A is a permanenc y option forany “Ind ian C hild ”(as d efined in IC W A )
whos e tribe wants to pu rs u e TC A as a permanenc y option. Und erIC W A , and
the s tate laws implementingIC W A , an Ind ian c hild ’ s tribe d oes notneed to
formally intervene in a c as e in ord erto be entitled to make repres entations to the
agenc y and the c ou rtas to the appropriate permanentplan forthatc hild . (S ee
the C alifornia Ru les ofC ou rt, Ru le 5. 534 (i)(2)).

3.5 How does TCA affect the judicial process?

Formod ific ations in the ju d ic ialproc es s , s ee the Ju d ic ialC ou nc il’ s mod ified ru les
ofc ou rtloc ated on the Ju d ic ialC ou nc il’ s webs ite loc ated at:
http: //www. c ou rtinfo. c a. gov/ru les /d oc u ments /pd fFiles /title_5. pd f
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3.6 Does a tribe have to choose TCA as the permanent plan for a dependent
Indian child?

N o. TC A is an optionalplan. A tribe is notreq u ired to c hoos e TC A as the
permanentplan. A llpermanenc y options are available to tribes and the
exc eptions to TP R in the W & IC s ec tion 366. 26(c )(1)(B )(vi)s tillapply. IfTC A is
notc hos en, the agenc y withplac ementand c are res pons ibility ofthe c hild wou ld
c arry ou tthe alternative permanentplan u s ingthe c u rrents tand ard s and
proc ed u res regu latingthatproc es s .

3.7 If the state court granted a permanent plan of legal guardianship for a
dependent Indian child and TPR did not occur, can TCA become the new
permanent plan?

Yes . P u rs u antto W & IC s ec tion 366. 3(c ), iffollowingthe es tablis hmentofa legal
gu ard ians hipfora d epend entInd ian c hild , the c ou nty, in c ons u ltation withthe
Ind ian c hild ’ s tribe, bec omes aware ofc hanged c irc u ms tanc es thatind ic ate TC A
may be an appropriate plan forthe c hild , the c ou rtmay vac ate its previou s ord er
d is mis s ingd epend enc y ju ris d ic tion overthe c hild and ord erthata new hearing
be s etto d etermine whetherTC A orc ontinu ed legalgu ard ians hipis the mos t
appropriate plan forthe c hild .

3.8 If a dependent Indian child has a plan of “conventional” adoption and TPR
has occurred, but the adoption has not been finalized, can the tribe
recommend the permanent plan be changed to TCA?

Itd epend s . A TC A d oes notapply to a c as e where TP R has oc c u rred . P u rs u ant
to W & IC s ec tion 366. 26 (i)(2), the s tate c ou rtwou ld have the d is c retion to
reins tate parentalrights and ord era new hearingto d etermine ifTC A is the mos t
appropriate permanentplan forthe c hild . The agenc y wou ld need to work
c los ely withthe tribe to ens u re this information was s u bmitted in the W & IC
s ec tion 366. 26 report.

3.9 Is a social worker required to recommend TPR for a dependent Indian child
who has been in foster care 15 of the most recent 22 months?

N o. P u rs u antto W & IC s ec tion 1650 8 . 1(b)(7 ), a s oc ialworkeris notreq u ired to
rec ommend TP R ifTC A has been rec ommend ed .
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3.10 Is testimony of a qualified witness required for a TCA to be ordered as the
permanent plan for an Indian child?

N o. The tes timony ofa q u alified witnes s , c u rrently requ ired by W & IC s ec tion
224. 1 , is notrequ ired fora TC A to be ord ered (atthe W & IC s ec tion 366. 26
hearing), bec au s e the termination ofparentalrights is notrequ ired fora TC A .
H owever, this tes timony is s tillreq u ired when the d epend enc y c as e ofthe Ind ian
c hild is initiated .

3.11 Does TCA add any noticing requirements?

P u rs u antto W & IC s ec tion 294(f)(6), TC A is ad d ed as a permanenc y option when
notic ingparents regard inga s elec tion and implementation hearingas s pec ified in
W & IC s ec tion 366. 26. C u rrentnotic ings tand ard s forthis hearingwillbe applied
fora TC A .

3.12 Does TCA add or amend the process for any hearings required in a
dependency case?

N o. TC A d id notc reate a new hearing. H owever, the s tatu te governingTC A
req u ires the W & IC s ec tion 366. 26 hearingbe c ontinu ed to afford the tribe time to
c omplete the TC A O and file itwiththe c ou rt. A fterthe filingofthe TC A O and the
s oc ialworker’ s ad d end u m report, the c ou rtwillhave time to review the TC A and
d etermine iffu llfaithand c red its hou ld be afford ed to the tribe’ s TC A O .

3.13 Does TCA require additional court reports or is any information required to
be included in existing court reports?

Yes . The s oc ialworkermu s tprovid e the tribe withinformation regard ingTC A at
every s tepthrou ghou tthe c as e as partofc onc u rrentplanning. This mu s tbe
d oc u mented in the c ou rtreport, the fos terc are and ad option c as e rec ord , and /or
in the c as e notes s ec tion ofC W S /C M S . O nc e TC A is rec ommend ed , the agenc y
mu s tc ontinu e to provid e a reportto the c ou rtateac hhearingthereafteras
relevantto the ind ivid u alc as e: priorto the d is pos itionalhearing(W & IC s ec tion
358 . 1), the hearingto d etermine c hild welfare s ervic es (W & IC s ec tion 361 . 5), all
s tatu s review hearings (W & IC s ec tions 366. 2 1 , 366. 2 2 , 366. 25, and 366. 3), and
the hearingto s elec ta permanentplan forthe c hild (W & IC s ec tion 366. 26).
Referto thos e s ec tions and W & IC s ec tion 366. 24 forinformation req u ired to be
inc lu d ed in eac hc ou rtreport.

TC A req u ires the s oc ialworkerto prepare the ad d end u m to the c ontinu ed 366. 26
report. A ta W & IC s ec tion 366. 26 hearingwhen the c ou rtord ers TC A as the
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permanentplan, itis c ontinu ed and referred to the tribe to c omplete and file the
TC A O . P riorto the c ontinu ed W & IC s ec tion 366. 26 hearing, the c hild ’ s agenc y is
now requ ired to s u bmitan ad d end u m to the c ontinu ed 366. 26 report.

4.0 Written Assessment of the Child’s Suitability for TCA

4.1 Does TCA affect the current regulatory standards for assessing a child’s
suitability for a conventional adoption?

Yes . C u rrently, priorto the initialW & IC S ec tion 366. 26 hearing, a report
inc lu d inga written as s es s mentofthe c hild ’ s s u itability forad option mu s tbe
s u bmitted . The requ ired s tand ard s forthis as s es s mentare loc ated in Title 22 ,
D ivis ion 2 , C C R s ec tions 3512 7 . 1-3512 7 . 3. TC A inc lu d es and exc lu d es c ertain
requ irements s pec ified in thos e s ec tions . M od ific ations forthis as s es s ment
inc lu d e the following:

Additions to current standards

1 . A written as s es s mentofthe c hild ’ s s u itability forad option, as s pec ified in
Title 22 , D ivis ion 2 , C C R s ec tion 3512 7 . 1 (a), s hou ld inc lu d e:

a. The Ind ian c hild ’ s relations hipto/withthe Ind ian c hild ’ s tribe.

2 . Id entifyinginformation, as s pec ified in Title 22 , D ivis ion 2 , C C R s ec tion
3512 7 . 1(b)(1)s hou ld inc lu d e:

a. The Ind ian c hild ’ s tribalmembers hiportribalaffiliation; and
b. A ny s iblings withtribalmembers hiportribalaffiliation.

3. A review ofthe amou ntofand natu re ofany c ontac tbetween the Ind ian c hild
and his orherbirthparents orothermembers ofhis orherextend ed family
s inc e the time ofplac ementin ou t-of-home c are, as s pec ified in Title 22 ,
D ivis ion 2 , C C R s ec tion 3512 7 . 1(b)(3)s hou ld inc lu d e:

a. Family d efined c ons is tentwiththe tribe’ s c u ltu re when reviewingwhether
the c hild wou ld benefitfrom c ontac twithmembers ofhis orherextend ed
family onc e the TC A is finalized .

4. C ons is tentwiththe s tated religiou s and orc u ltu ralbac kgrou nd preferenc e
from the birthparent, as s pec ified in Title 22 , D ivis ion 2 , C C R s ec tion
3512 7 . 1(b)(6), this as s es s ments hou ld inc lu d e:
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a. A s tated religiou s orc u ltu ralbac kgrou nd preferenc e ind ic ated by the tribe
ortribes and the Ind ian c hild , u nles s the Ind ian c hild ’ s age orphys ic al,
emotionalorotherc ond itions prec lu d es his orhermeaningfu lres pons e.

5. D oc u ments the agenc y s hallobtain, as s pec ified in Title 22 , D ivis ion 2 , C C R
s ec tion 3512 7 . 2(a)(1), s hou ld inc lu d e:

a. A written s tatementfrom the Ind ian c hild ’ s tribe intention to pu rs u e TC A
forthe Ind ian c hild .

1 . This s tatements hou ld inc lu d e whetherthe tribe orthe tribe’ s d es ignee
willc ond u c tthe home s tu d y.

6. S ervic es forc hild ren ac c epted forad option planning, as s pec ified in Title 22 ,
D ivis ion 2 , C C R s ec tion 3512 7 . 3(a), s hou ld inc lu d e:

a. C ollaboration withthe Ind ian c hild ’ s tribe to provid e thes e s ervic es .

Exclusions of current standards

1 . A n analys is ofthe likelihood thatthe c hild willbe ad opted , as s pec ified in
Title 22 , D ivis ion 2 , C C R s ec tion 3512 7 . 1(a)(8 ), s hou ld exc lu d e:

a. Ifparentalrights are terminated .

2 . A n as s es s mentofthe need fora ps yc hologic alevalu ation, as s pec ified in
Title 22 , D ivis ion 2 , C C R s ec tion 3512 7 . 1(b)(9)(A )(2), s hou ld exc lu d e the lis t
ofabnormaland s ymptomatic illnes s es u s ed to d etermine ifa c hild ’ s
behaviorwarrants this evalu ation. The agenc y is expec ted to c ons u ltwith
the c hild ’ s tribe and bas e the need ofps yc hologic alevalu ation on the c hild ’ s
behaviorrelative to the prevailingc u ltu raland s oc ials tand ard ofthe c hild ’ s
tribe.

5.0 TCA Home Study

5.1 What is it? How is it different than a conventional adoption home study?

S imilarto a c onventionalad option home s tu d y, a TC A home s tu d y is
an evalu ation ofthe bac kgrou nd , s afety and healthinformation ofthe ad optive
applic ant’ s home, inc lu d ingthe biologic al, ps yc hologic aland s oc ialfac tors ofthe
ad optive applic antand an as s es s mentofthe c ommitment, c apability and
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s u itability ofthe applic antto meetthe c hild 's need s . A TC A home s tu d y
c ompleted by a d es ignee may be a fu ll, abbreviated , oru pd ated home s tu d y.

The key d ifferenc es between a TC A and a c onventionalad option home s tu d y
are:

1 . A TC A home s tu d y may be c ond u c ted by the Ind ian c hild 's tribe orthe tribe's
d es ignee.

2 . A TC A home s tu d y mu s tbe c ompleted by the d es ignee in c ons u ltation with
the Ind ian c hild ’ s tribe u s ingthe tribe’ s prevailings oc ialand c u ltu rals tand ard .

When the tribe conducts its own home study

5.2 What standards are the tribes required to use when conducting the home
study?

Tribes mu s tc omplete the TC A home s tu d y u s ingthe prevailings oc ialand
c u ltu rals tand ard ofthe c hild ’ s tribe. P u rs u antto W & IC s ec tion 366. 24(c )(1)(B ),
the home s tu d y s hallinc lu d e an evalu ation ofthe bac kgrou nd , s afety and health
information ofthe ad optive home, inc lu d ingbiologic al, ps yc hologic aland s oc ial
fac tors ofthe pros pec tive ad optive parent(s )and as s es s mentofthe c ommitment,
c apability and s u itability ofthe pros pec tive parent(s )to meetthe c hild ’ s need s .

5.3 Does the agency with placement and care responsibility need a copy of the
TCA home study if it is completed by the tribe?

Yes . The agenc y need s a c opy ofthe approved ord enied TC A home s tu d y from
the tribe, whether completed by the tribe or the tribal designee , to be able to
s u bmitto the c ou rtallpertinentinformation ad d res s ingthe TC A in the c ontinu ed
W & IC s ec tion 366. 26 hearingreport. The applic antwou ld need to s ign a releas e
ofinformation form allowinganotherentity, otherthan the one c ompletingthe
TC A home s tu d y, to view it.

The agenc y s hou ld req u es ta c opy ofthe approved home s tu d y from the tribe.
W here a tribe has formally intervened , the req u es ts hou ld be s entto the tribal
repres entative as id entified in the “N otic e ofD es ignation ofTribalRepres entative
and N otic e ofIntervention”(IC W A -40 ). W here the tribe has notformally
intervened , and ifa formalrepres entative withau thority to res pond on behalfof
the tribe has notalread y been id entified by the tribe, the req u es ts hou ld be s ent
to the TribalC hair.
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Ifthe TC A home s tu d y is notrec eived by the allotted time provid ed forthe
agenc y to s u bmitthe ad d end u m to the c ontinu ed W & IC s ec tion 366. 26 reportto
the c ou rt(s even d ays ), the agenc y mu s tinc lu d e thatinformation in this
ad d end u m reportand inform the c ou rtthatitc annotrec ommend approvalofthe
applic antu ntilithas time to review the TC A home s tu d y.

When a tribe designates an agency to conduct the home study

5.4 What are the additional requisite elements of a full, abbreviated and
updated home study TCA home study?

In ad d ition to the information req u ired fora c onventionalad option as s pec ified in
Title 22 , D ivis ion 2 , C C R s ec tions 351 7 9 -351 8 3. 1 , when a TC A is c ompleted by
a d es ignee, itmu s tbe d one in c ons u ltation withthe Ind ian c hild ’ s tribe u s ingthe
tribe’ s prevailings oc ialand c u ltu rals tand ard . The information c u rrently req u ired
to provid e to, and obtain from , the ad optive applic antand information u s ed to
bas e a d etermination to approve ord eny an ad optive applic antforTC A mu s t
inc lu d e:

1 . A d es ignation ofthe agenc y by the c hild ’ s tribe before ac c eptingan
applic ation to ad optand begin the TC A home s tu d y;

2 . O n the ad option applic ation, an ind ic ation thatthe home s tu d y is forthe
pu rpos es ofa TC A ;

3. Id entifyinginformation abou tthe applic ant’ s tribalmembers hiporaffiliation, if
applic able;

4. D etermination ofthe applic ant’ s c ommitmentand c apability to meetthe need s
ofan Ind ian c hild whic hs hallinc lu d e the willingnes s to learn and inc orporate
the prevailings oc ialand c u ltu rals tand ard s ofthe Ind ian c hild ’ s tribe into
family life;

5. The applic ant’ s u nd ers tand ingofthe TC A proc es s , inc lu d ing, bu tnotlimited
to: the explanation ofthe agenc y as a d es ignee, c ons u ltation withthe Ind ian
c hild ’ s tribe; and the written approvalproc es s ;

6. The applic ants u nd ers tand ingofthe c onc eptofa TC A O , inc lu d ing, bu tnot
limited to the mod ific ation ofthe c hild ’ s relations hipto the ad optive parents
and the birthparents and Ind ian c u s tod ian; and
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7 . The applic ant’ s c u ltu ralc ompetenc e ofthe c hild ’ s tribe, es pec ially c u s toms ,
trad itions and laws relevantto the c hild ’ s d evelopment.

5.5 What are the additional eligibility requirements for a designated agency
completing an abbreviated or updated TCA home study?

Foran abbreviated TC A home s tu d y –In ad d ition to the eligibility requ irements to
c ond u c tan abbreviated c onventionalhome s tu d y as s pec ified in Title 22 , D ivis ion
2 , C C R s ec tion 351 8 3, ifthe ad optive applic anthas c ompleted a tribal
c u s tomary, c onventionalagenc y, ind epend ent, orinterc ou ntry ad option within the
las tfive years , thatapplic antmay be eligible to rec eive an abbreviated TC A
home s tu d y.

Foru pd atinga TC A home s tu d y –There are no ad d itionalrequ irements for
u pd atinga TC A home s tu d y.

5.6 What happens to a conventional home study completed prior to the
implementation of TCA (July 1, 2010), where the adoption has not been
finalized and the applicant becomes interested in TCA?

W here the tribe has s elec ted TC A , when the applic anthas c ompleted a fu ll
c onventionalad option home s tu d y as s pec ified by Title 22 , D ivis ion 2 , C C R
s ec tion 351 8 1 and the applic antis interes ted in pu rs u ingan ad option ofa
d epend entInd ian c hild who is eligible fortribalc u s tomary ad option, the
d es ignated agenc y s hou ld u pd ate the as s es s mentby inc orporatingallrequ is ite
elements ofan u pd ated TC A home s tu d y (s ee s ec tion 5. 2)

5.7 Home Study Approval: Who has ultimate authority to decide approval of
the TCA home study?

W hen an agenc y is d es ignated to c omplete the TC A home s tu d y, the agenc y
s hallmake a rec ommend ation to the tribe regard ingapprovalord is approvalof
the ad optive applic ant’ s TC A home s tu d y. The tribe has d is c retion to is s u e final
approvalord is approvalofthe home s tu d y exc epthowever, thatno home s tu d y
s hallbe approved by the tribe where the applic ant’ s c riminalrec ord and c hild
abu s e reporthas notbeen c leared pu rs u antto the W & IC s ec tion 366. 24(c )
(A d am W als h A c t).

5.8 What if the designated agency and the tribe disagree over a prospective
adoptive family?
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The tribe has the u ltimate au thority to approve ord eny an ad optive applic antfor
TC A . Ifthe agenc y’ s rec ommend ation d oes notc orres pond to the tribe’ s
d ec is ion, the agenc y, tribe and any otherpertinentind ivid u als s hou ld d is c u s s the
rec ommend ation and is s u es ofthe applic ant’ s c as e.

Ifthe agenc y rec ommend s approvalofan applic antand the tribe d is agrees , TC A
withthatapplic antc an no longerbe the permanentplan, as the tribe c annotbe
forc ed to d o a TC A . H owever, ifthe agenc y rec ommend s d enialand the tribe
approves the applic ant, the tribe may c ontinu e the preparation ofa TC A O . W hen
this oc c u rs , ifthe agenc y believes the c hild wou ld be atris kifplac ed withthis
applic ant, the agenc y s hou ld inc lu d e the fac ts thatled to the agenc y not
rec ommend ingapprovalofthe applic antin the ad d end u m to the c ontinu ed W & IC
s ec tion 366. 26 report.

Please note: The TC A proc es s d oes notpreventa mand ated reporterfrom
reportingany s u s pec ted c hild abu s e orneglec toran agenc y withplac ementc are
and res pons ibility from inves tigatinga reportofc hild abu s e orneglec t.

5.9 Is an adoptive applicant still eligible to request a grievance review hearing
if their TCA home study is denied?

D es ignated A genc y
W hen a d es ignated agenc y rec ommend s a d enialofan ad optive applic ant’ s TC A
home s tu d y, regard les s ofthe tribe’ s finald ec is ion, the ad optive applic antwill
retain the rightto req u es ta grievanc e review hearingas s pec ified in Title 22 ,
D ivis ion 2 , C C R s ec tion 35215.

Ind ian C hild ’ s Tribe
W hen a tribe d enies a TC A home s tu d y c ompleted by a d es ignated agenc y, the
tribe may, pu rs u antto its own laws orc u s toms provid e a grievanc e proc ed u re
s imilarto orabove and beyond the one the agenc y mu s tprovid e, bu tis not
requ ired .

6.0 Tribal Designee

6.1 What entities can be designated by Indian child’s tribe?

The Ind ian c hild ’ s tribe’ s d es ignee may inc lu d e a lic ens ed c ou nty ad option
agenc y, C D S S when itis ac tingas an ad option agenc y, ora C alifornia lic ens ed
ad option agenc y. Tribald es ignees do not include agenc ies the tribe may u s e
when the tribe c ond u c ts its own home s tu d y.
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6.2 How is an entity designated by the Indian child’s tribe?

Itis the tribe’ s d ec is ion to d etermine whetheritwillc ond u c tthe TC A home s tu d y
its elfors eeka d es ignee. Ifthe tribe c hoos es to s eeka d es ignee, itis
res pons ible forprovid ingthe agenc y witha written requ es tforthatagenc y to be
the d es ignee and c ond u c tthe as s es s mentofthe TC A ad optive applic ant. The
requ es ts hou ld c ome from a tribalrepres entative withau thority to make a requ es t
on behalfofthe tribe. W here the tribe has formally intervened in the ac tion, the
tribe’ s repres entative wou ld be id entified in the tribe’ s “N otic e ofD es ignation of
TribalRepres entative and N otic e ofIntervention”(IC W A -40 ). W here the Tribe
has notformally intervened itmay be ad vis able to req u es ta formald es ignation of
a repres entative forpu rpos es ofthe TC A proc es s from the Tribe’ s C hairpers on.

6.3 What are the responsibilities of the tribal designees?

Tribald es ignees willbe res pons ible forthe following:

1 . W orkingwiththe Ind ian c hild ’ s tribe;

2 . C ompletingthe TC A home s tu d y u s ingthe prevailings oc ialand c u ltu ral
s tand ard s ofthe c hild ’ s tribe. This inc lu d es , bu tis notlimited to: ac c epting
the ad option applic ation and provid ingallreq u ired information to the
applic ant;

3. Rec ommend ingapprovalord enialofthe ad optive applic antto the tribe;

4. C ond u c tingC alifornia (C A )D epartmentofJu s tic e (D O J)and Fed eralB u reau
ofInves tigations (FB I)c riminalbac kgrou nd c hec ks ; and

5. C ond u c tingC hild A bu s e C entralInd ex (C A C I)and ou t-of-s tate c hild abu s e
and neglec tregis try c hec ks .

A d d itionalres pons ibilities may inc lu d e, bu tnotbe limited to:

1 . S u pervis ion ofthe ad optive plac ement;

2 . Termination ofthe ad optive plac ement;

3. C ompletingthe finalc ou rtreport; or

4. The immed iate filingofthe finalc ou rtreport.
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6.4 Is an agency obligated to be a designee?

N o.

6.5 What are the benefits of being designated to complete the TCA home
study?

Fac ilitatinga tribalc u s tomary ad option fora d epend entInd ian c hild s u pports the
c hild ’ s well-being, timelines s to permanenc e and plac ements tability. A d es ignee
willbe afford ed the opportu nity to promote thes e objec tives whic hare vitalto
s ome ofC alifornia’ s mos tvu lnerable c hild ren, who have eitherbeen abu s ed or
neglec ted atone time in theirlives .

7.0 Review of Criminal and Child Abuse and Neglect Background

7.1 Who is responsible for completing the criminal background and child
abuse and neglect checks?

W hen a TC A home s tu d y is initiated , the agenc y withplac ementand c are
res pons ibility overthe c hild willhave the u ltimate res pons ibility to ens u re any
nec es s ary c hec ks ofthe ad optive applic ant’ s c riminalbac kgrou nd and c hild
abu s e and neglec treporthis tory are c ompleted . P u rs u antto W & IC s ec tion
366. 24(c )(3), no finalapprovalby the tribe to the ad option may be granted
withou tthes e c hec ks .

If the tribe chooses a designee to conduct the home study, the d es ignee
s hallperform a s tate and fed eralc riminalbac kgrou nd c hec kand a c hec kofC A C I
pu rs u antto s ec tion 1522 . 1 ofthe H ealthand S afety C od e throu ghD O Jon the
pros pec tive ad optive parents and any pers ons over1 8 years ofage res id ingin
the hou s ehold .

A ny tribald es ignee mu s tbe an entity au thorized to req u es ta s earc hofC A C I
and , ifnec es s ary, a c hec kofany others tate's c hild abu s e and neglec tregis try
and au thorized to requ es ta s earc hfors tate orfed erallevelc riminaloffend er
rec ord s information throu ghD O J.

If the tribe conducts its own home study, the pu blic agenc y otherwis e
au thorized to obtain c riminalbac kgrou nd and c hild abu s e and neglec treport
information forthe pu rpos e ofad option s hallperform the s tate and fed eral
c riminalbac kgrou nd and c hild abu s e and neglec treporthis tory c hec k. Ifthe
pu blic agenc y approves ord enies the applic ant’ s c riminalbac kgrou nd c learanc e,
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they are res pons ible forinformingthe c hild ’ s tribe, c ond u c tingthe home s tu d y, of
this d ec is ion in writing.

P u rs u antto W & IC s ec tion 366. 24(c ), ifthe pu blic agenc y d enies the applic anta
c riminalbac kgrou nd c learanc e, thatapplic antmay make a written req u es tto that
pu blic agenc y fora c opy ofhis orhers tate orfed erallevelc riminaloffend er
rec ord information s earc hres pons e.

7.2 Is the child’s tribe authorized to conduct its own background checks?

Itd epend s . Ifthe tribe has entered into a Title IV-E agreementwithC D S S ,
c u rrently only the Karu kand Yu roktribes , itwou ld be au thorized to c ond u c tits
own ad option s pec ific bac kgrou nd c hec ks . A s id e from the Karu kand Y u rok, all
othertribes wou ld nothave ac c es s to the C A D O Jc riminaloffend erand /orc hild
abu s e ind ex information. The bac kgrou nd c hec kwilltherefore have to be d one
by an entity withlegalau thority to ac c es s the C A D O Jinformation. Ifa d es ignee
is d oingthe home s tu d y, bec au s e the s tatu te limits d es ignees to entities withC A
D O Jac c es s , the d es ignee willbe able to d o the c hec ks . Ifthe tribe d oes its own
home s tu d y, the TC A s tatu te requ ires the entity withplac ementand c are
res pons ibility d o the bac kgrou nd c hec ks .

7.3 What standard will be applicable for the background checks in a TCA?

The s tand ard c u rrently u s ed forpros pec tive ad optive parents s hou ld be u s ed for
TC A . This means thata fu lls tate and FB Ic riminalbac kgrou nd c hec kas wellas
the C A C Iand ou t-of-s tate c hild abu s e and neglec tregis tries , ifnec es s ary, s hou ld
be c hec ked . This als o means thata home s tu d y where the applic ant, oran ad u lt
res id ingin the applic ant’ s home, has a c onvic tion loc ated in H ealth& S afety
C od e s ec tion 1522(g)(1)(A )(i), 1522(g)(1)(B ), orforphys ic alas s au lt, battery, ora
d ru g-related offens e within the las tfive years , c annotbe approved .

8.0 The TCAO

8.1 What is TCAO?

The TC A O is an ord erc ompleted by the Ind ian c hild ’ s tribe thatwillrepres entthe
legalframeworkofthe mod ified relations hips ofthe c hild . Itwilles tablis hthe
legalrelations hip, res pons ibilities and privileges between the Ind ian c hild and the
ad optive family and the mod ified legalrelations hipbetween the Ind ian c hild and
the birthparents afterTC A is finalized .
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Please note: The c hild ’ s tribe is res pons ible forpreparingthe TC A O and is not
requ ired to d is c los e the tribalc u s toms orc eremonies u s ed d u ringthis proc es s .

P u rs u antto W & IC s ec tion 366. 24(c )(10 ), the TC A O is req u ired to ad d res s the
followingis s u es :

1 . The mod ific ation ofthe legalrelations hipofthe birthparents orInd ian
c u s tod ian and the c hild afterTC A is finalized ;

2 . C ontac tbetween the birthparents orInd ian c u s tod ians and the c hild ;

3. Res pons ibilities ofthe birthparents orInd ian c u s tod ians ;

4. The c hild 's legalrelations hipwiththe tribe; and

5. The rights ofinheritanc e ofthe c hild .

A d d itionally, the tribe willbe able to s pec ify anythingels e itd eems appropriate
perits laws and c u s toms exc eptthatthe ord ers hallnotinc lu d e any ord ers
pertainingto the c hild s u pportobligation ofthe birthparents orInd ian c u s tod ian.
There s hallbe a c onc lu s ive pres u mption thatany parentalrights orobligations
nots pec ified in the TC A O s hallves twiththe tribalc u s tomary ad optive parents .
(S ee W & IC s ec tion 366. 24(10 ))

8.2 Is the agency responsible for facilitating the TCAO?

N o. The agenc y withplac ementand c are res pons ibility forthe Ind ian c hild ora
tribald es ignee is notinvolved in c ompletingthe TC A O . The Ind ian c hild ’ s tribe is
res pons ible forfac ilitatingthe TC A O and is notreq u ired to d is c los e the tribal
c u s toms orc eremonies u s ed d u ringthis proc es s . To s u pporteffec tive c as e
management, the agenc y may requ es tu pd ates ofthe c ompletion ofthe TC A O
from the tribe.
O nc e the W & IC s ec tion 366. 26 hearingis c ontinu ed , the d epend enc y c as e is
referred to the tribe to c omplete the TC A O . P u rs u antto W & IC s ec tion
366. 26(c )(6), the tribe has 120 d ays from the initialW & IC s ec tion 366. 26 hearing
to file the TC A O withthe c ou rt. The c ou rthas the d is c retion to grantan
ad d itionalc ontinu anc e to the tribe forfilinga TC A O u pto, bu tno more than
60 d ays .

Note: Ifthe tribe d oes notfile the TC A O within the time allotted , the c ou rthas
the d is c retion to make new ord ers to d etermine the bes tpermanentplan forthe
c hild . This permanentplan c ou ld inc lu d e any permanenc y plan options available
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to a d epend entc hild . In thatc as e, the agenc y wou ld u s e the c u rrents tand ard s
and proc ed u res governingthe permanenc y planningproc es s .

8.3 Will the agency need a copy of the TCAO?

Yes . The agenc y s hou ld req u es ta c opy from the tribe. The pu blic information
requ ired in the TC A O ad d res s ingthe legalrelations hips ofthe c hild is pertinentto
the c as e. This information s hou ld be d oc u mented in the c as e file and c as e notes
in C W S /C M S .

W here a tribe has formally intervened , the req u es ts hou ld be s entto the tribal
repres entative as id entified in the “N otic e ofD es ignation ofTribalRepres entative
and N otic e ofIntervention”(IC W A -40 ). W here the tribe has notformally
intervened , and ifa formalrepres entative withau thority to res pond on behalfof
the tribe has notalread y been id entified by the tribe, the req u es ts hou ld be s ent
to the TribalC hairpers on.

8.4 Since the rights of the birth parents are not terminated, will they still have
legal rights to the child?

The tribe is res pons ible formod ifyingthe parentalrights and obligations and
s pec ifyingthem in the TC A O .

8.5 What if rights of the birth parents are not specified in the TCAO?

W here any rights are nots pec ified in the TC A O , the rights and obligations will
pres u me to be withthe tribalc u s tomary ad optive parents .

8.6 What will happen to the child support obligations of the birth parents?

A lthou ghthe birthparents rights are notterminated in a TC A , they are mod ified
by the tribe and throu ghthe TC A O . P u rs u antto W & IC S ec tion 366. 24(c )(10 ), the
TC A O is not to inc lu d e c hild s u pportobligations from the birthparents orInd ian
c u s tod ian. Ifthe birthparenthad an exis tingc hild s u pportc as e priorto the
TC A O , theirc as e may remain open and arrears owed may s tillbe enforc ed by
the L oc alC hild S u pportA genc y (L C S A )2 . Formore information regard ingc hild
s u pport, c ontac tthe C alifornia D epartmentofC hild S u pportive S ervic es .

2 Information regarding child support’s applicability to TCA can be found at:
http://www.childsup.ca.gov/Portals/0/resources/docs/policy/eblast/2010/eblast10-03.pdf
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8.7 If there is a problem with visitation or other aspects of the TCAO is there a
way to address the issues?

Yes , there is . P u rs u antto W & IC s ec tion 366. 26(i)(2), the parties mu s ts how
evid enc e ofgood faithefforts to res olve the d is pu te priorto s eekingju d ic ialrelief.
They may u s e eithertribalorotherd is pu te res olu tion s ervic es to ad d res s the
problem , bu tfailu re to c omply withthe TC A O d oes notu nd o the TC A . The
parties may retu rn to c ou rtto ad d res s the is s u es ifthe d is pu te res olu tion fails .

9.0 Addendum to the Selection and Implementation (W&IC section 366.26)
Hearing Court Report

9.1 What is the “addendum selection and implementation hearing (W&IC
section 366.26) court report”?

This ad d end u m provid es the agenc y the opportu nity to expres s its opinion abou t
the pros pec tive tribalc u s tomary ad option inc lu d ingprovid inga rec ommend ation
to the c ou rton whetheritis oris notin s u pportofthe ad option. Itis an ad d itional
s ec tion in the continued W&IC section 366.26 reportand s hou ld ad d res s the
following:

1 . C ontinu ed s u itability ofTC A beingthe appropriate plan forthe c hild ;

2 . The rec ommend ation forthe approvalord enialofthe pros pec tive tribal
c u s tomary ad optive applic ant(s ). This is c ontingenton the c ompletion ofthe
home s tu d y. Ifthe home s tu d y is notc omplete, the agenc y is res pons ible for
inc lu d ingthatinformation in this report. The agenc y is notexpec ted to
rec ommend an approvalofan applic antwhen the home s tu d y is notc omplete
orthe agenc y has notreviewed the home s tu d y when c ompleted by the
Ind ian c hild ’ s tribe;

3. The res u lts ofthe fu lls tate and fed erallevelad option s pec ific bac kgrou nd
c hec ks ;

4. A ny pertinentinformation gathered d u ringthe W & IC S ec tion 366. 24 proc es s ,
inc lu d ingthe TC A O ;

5. A ny u pd ates regard ingTC A the agenc y d eems nec es s ary to reportto the
c ou rt; and
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6. A ny c onc erns the agenc y may have withthe TC A O .
The agenc y willbe res pons ible formod ifyingthis reportto inc lu d e this s ec tion.

9.2 Who is responsible for writing the “addendum to the selection and
implementation hearing court report”?

This reportis written by the agenc y withplac ementand c are res pons ibility ofthe
c hild and s u bmitted to the c ou rtno les s than s even (7 )d ays priorto the
c ontinu ed W & IC 366. 26 hearing.

10.0 Full Faith and Credit

10.1 What does full faith and credit mean?

Fu llfaithand c red itis a legalc onc eptregard ingwhen and how d ifferent
s overeigns rec ognize and enforc e eac hother’ s c ou rtord ers . Forfu llfaithand
c red itto tribalproc eed ings and rec ord s in C alifornia, s ee W & IC , S ec tion 224. 5.

10.2 How is full faith and credit used in a TCA?

A tthe c ontinu ed W & IC 366. 26 hearing, the s tate c ou rtmay afford fu llfaithand
c red itto the tribe’ s TC A O . This means the s tate c ou rtwou ld enforc e the tribe’ s
TC A O and the Ind ian c hild wou ld be eligible forad optive plac ementand u ltimate
finalization. This does not mean the s tate c ou rthas finalized a TC A bec au s e a
TC A ad option finalization hearingmu s ts tillbe held .

10.3 What occurs after full faith and credit is given by the dependency court?

A fterthe s tate c ou rtafford s fu llfaithand c red itto the TC A O , the followingoc c u rs :

1 . The Ind ian c hild bec omes eligible forad optive plac ement.

2 . The tribalc u s tomary ad optive plac ementagreementis exec u ted and s igned .

3. The A A P agreementis exec u ted and s igned .

4. S u pervis ion oftribalc u s tomary ad optive plac ementbegins .

5. The TC A pros pec tive ad optive parents file the petition forad option (TC A ).

6. O nc e the petition is filed , the c ou rts ets a hearingto finalize the ad option.
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7 . The c ou rtis s u es a finald ec ree ofad option.

8 . The c ou rtord ers d epend enc y terminated .

10.4 Why would a court not afford full faith and credit to the tribe’s TCAO?

Ifan ord erfrom the Ind ian c hild ’ s tribe (s overeign #1)violates a generally
ac c epted pu blic polic y ofC alifornia (s overeign #2), then the s tate c ou rtof
C alifornia may notenforc e the tribe’ s ord er. O therreas ons may inc lu d e: frau d ,
the entity is s u ingthe ord erhad no au thority to d o s o, d u e proc es s notprovid ed or
the ord eroffend s a s trongly held pu blic polic y.

10.5 What happens if full faith and credit is not given by the dependency court?

The tribe and otherparties mu s tad d res s the is s u e. Ifthe is s u es c annotbe
res olved and the plan ofTC A may no longerbe the appropriate permanentplan
forthe Ind ian c hild , the s tate c ou rthas the d is c retion to ord era hearingto
d etermine the mos tappropriate permanentplan forthe Ind ian c hild .

11.0 Tribal Customary Adoptive Placement

11.1 When does tribal customary adoptive placement occur?

A tribalc u s tomary ad optive plac ementoc c u rs afterthe d epend enc y c ou rthas
afford ed fu llfaithand c red itto the TC A O . Unlike the c onventionalad option
proc es s , itc an be initiated withou tthe termination ofparentalrights . A s ys tem
c hange req u es tis beingc reated in C W S /C M S to allow this c hange, althou ghthis
c hange willnotbe immed iate.

11.2 What will be included in the tribal customary adoptive placement?

Untilemergenc y regu lations are mod ified to inc lu d e TC A into the agenc y
ad option proc es s , referto the following: Title 22 , D ivis ion 2 , C C R s ec tions
35195 –3520 7 . 1 to gu id e the prac tic e oftribalc u s tomary ad optive plac ement:

S ec tion 35195 -C hild ’ s M ed ic aland P s yc hologic alInformation

S ec tion 35197 -A d optive P lac ementRequ irements

S ec tion 3520 1 -A d optive P lac ementA greement

S ec tion 3520 7 -Termination ofA d optive P lac ement

S ec tion 3520 7 . 1 -ReportingS u s pec ted C hild A bu s e
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S imilarto the c onventionalad optive plac ementproc es s fou nd in Title 22 , D ivis ion
2 , C C R s ec tion 35195, pu rs u antto W & IC s ec tion 366. 24(9)the following
information is req u ired to c omplete the tribalc u s tomary ad optive plac ement:

1 . A written report, u s ingform AD 512, on the Ind ian c hild ’ s med ic al, and if
available, the med ic albac kgrou nd on the c hild ’ s biologic alparents , given to
the pros pec tive tribalc u s tomary ad optive parents and an ac knowled gement
they have rec eived it.

a. The reporton the Ind ian c hild ’ s bac kgrou nd mu s tc ontain allknown
d iagnos tic information, inc lu d ingthe following:

i. C u rrentmed ic alreports on the Ind ian c hild ;

ii. P s yc hologic alevalu ations ;

iii. S c holas tic information; and

iv. D evelopmentalhis tory.

11.3 When can the tribal customary adoptive placement agreement be signed?

S imilarto the c onventionalad option proc es s , an ad optive plac ementagreement
c an be prepared and exec u ted d u ringthe tribalc u s tomary ad optive plac ement
proc es s , afterfu llfaithand c red ithas been afford ed to the TC A O and the home
s tu d y has been c ompleted and approved by the tribe.

11.4 Since the Indian child will essentially have two sets of legal parents, will
the birth certificate need to include both names?

N o, two s ets ofparents willnotappearon the birthc ertific ate. S u bjec tto the
terms ofthe tribally is s u ed TC A O , TC A parents willbe afford ed the s ame
opportu nity as any c u rrentad optive parentto maintain the Ind ian c hild ’ s original
birthc ertific ate orhave itamend ed .

A genc ies s hou ld c ontinu e to u s e form VS -44. Regu lations governingform VS -44
is loc ated in Title 22 , D ivis ion 2 , C C R s ec tion 35211(d )(9).

11.5 Can a tribal customary adoptive placement be terminated?

Yes . S imilarto a c onventionalad optive plac ement, ifan agenc y, in c ons u ltation
withthe c hild ’ s tribe, has any reas on to remove the c hild , the plac ementmay be
terminated . P leas e referto Title 22 , D ivis ion 2 , C C R s ec tion 3520 7 to gu id e
termination ofa tribalc u s tomary ad optive plac ement.
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12.0 Supervision of Tribal Customary Adoptive Placement

12.1 What will be included in the supervision of a tribal customary adoptive
placement?

P u rs u antto W & IC s ec tion 366. 24(c )(8 )(A )and (B ), the agenc y withc are and
plac ementres pons ibility s hallbe res pons ible forens u ringthe s u pervis ion ofthe
tribalc u s tomary ad optive plac ement. Untilemergenc y regu lations are mod ified
to inc lu d e TC A into the agenc y ad option proc es s , referto the followingTitle 22 ,
D ivis ion 2 , C C R s ec tion 3520 3, to gu id e the prac tic e ofs u pervis inga tribal
c u s tomary ad optive plac ement:

Please note: S u pervis ion oftribalc u s tomary ad optive plac ementis s u bjec tto
c omplianc e withfed eralP u blic L aw 10 9-2 8 8 in regard s to monthly c as e worker
vis its as longas the c hild is a c ou rtd epend entand u nd erthe c are and
s u pervis ion ofthe c ou nty c hild welfare agenc y.

13.0 Adoption Assistance Program (AAP) Benefits

13.1 Will the child be eligible for Adoption Assistance Program?

Yes , pu rs u antto W & IC s ec tion 16120 , ac c es s to A A P benefits are mad e
available when a d epend entInd ian c hild is the s u bjec tofan ord erofthe tribal
c u s tomary ad option.

13.2 How will non-recurring expenses be handled in a TCA case?

The c u rrentproc es s ofu s ingand trac kingnon-rec u rringexpens es for
c onventionalad options willbe u s ed forTC A .

14.0 Private Adoption Assistance Reimbursement Program (PAARP)

14.1 Will a designated licensed private adoption agency be able to claim
PAARP?

Yes . S inc e TC A involves an Ind ian c hild who is a d epend entofthe c ou rt,
effec tive Ju ly 1 , 2 0 1 0 , lic ens ed private ad option agenc ies c an c laim P A A RP
reimbu rs ementfortribalc u s tomary ad options . The s ame proc es s and forms
u s ed fora c onventionalad option ofa c hild in fos terc are are u s ed to c omplete
the c laimingproc es s . A D P A A RP Form 4348 has been mod ified to inc lu d e TC A .
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14.2 If a tribe conducts its own home study and chooses a tribal agency that is
not licensed as a California adoption agency, is that tribal agency eligible
to claim PAARP?

N o. P u rs u antto W & IC s ec tion 16122 , only lic ens ed private ad option agenc ies
may c laim P A A RP . M ore information on P A A RP is loc ated on the internetat:
http: //www. c hild s world . c a. gov/P G1 8 8 5. htm .

15.0 Finalization

15.1 What duties are required of the agency with placement and care
responsibility of the child for finalization?

P u rs u antto W & IC s ec tion 366. 24(c )(12), afterthe pros pec tive ad optive parent(s )
d es iringto ad optthe c hild has filed the ad option petition, the agenc y thathas
plac ement, c are and res pons ibility forthe c hild is res pons ible forens u ringa fu ll
and finalreportofthe fac ts ofthe propos ed tribalc u s tomary ad option is
s u bmitted to the c ou rt. The reportmu s tinc lu d e the d oc u ments and information
requ ired in s ec tion 35211(d )ofTitle 22 , D ivis ion 2 C C R regu lations withthe
exc eption of:

" D oc u mentation thatthe c hild is legally freed to finalize an ad option.

15.2 What happens to the rights of the biological parents?

The rights ofthe parents are mod ified d u ringthe TC A O proc es s by the Ind ian
c hild ’ s tribe.

15.3 What are the rights of the adoptive parents?

S u bjec tonly to the terms ofthe TC A O , Tribalc u s tomary ad optive parents willbe
afford ed the s ame rights and privileges , and are s u bjec tto allthe d u ties ofany
otherad optive parentc ons is tentwiththe TC A O .

16.0 Disclosure and Confidentiality

16.1 What disclosure and confidentiality standards will apply to a TCA?

TC A willapply where a tribe has ac knowled ged a c hild as a memberoreligible
formembers hipas d efined by IC W A . W here the tribe has formally intervened in
the matter, itwillbe entitled to more information pertainingto the c as e.
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W hen the c as e is referred to the tribe ford evelopmentofthe TC A O , there willbe
a need to c ontinu e to c ollaborate withthe tribe on the information relevantto the
Ind ian c hild ’ s c as e and in partic u larwithres pec tto information on the pros pec tive
ad optive family.

Fu rther, a d es ignee d oingthe TC A home s tu d y willneed to c ollaborate withthe
tribe bec au s e itwillbe requ ired to c ond u c tthe home s tu d y “in c ons u ltation with”
the tribe. S haringofinformation willbe nec es s ary ifnotinevitable. The primary
limitation wou ld be in c onnec tion withs haringc riminalrec ord orc hild abu s e
regis try information. The s tatu te, however, provid es thatifthe s u bjec tofthe
bac kgrou nd c hec kgives c ons ent, then bac kgrou nd c hec kinformation c an be
releas ed to the tribe.

S tatu te fu rthers pec ifies d is c los u re provis ions applic able to c hild ren thatare the
s u bjec tofa TC A atW & IC s ec tion 366. 24(d ). In s u m they are afford ed the s ame
protec tions as any otherc hild thathas been ad opted .

17.0 Set Aside

17.1 What is a set aside?

O nc e an ad option is finalized , ifa c hild s hows evid enc e ofa d evelopmental
d is ability ormentalillnes s as a res u ltofc ond itions exis tingbefore the ad option,
to the extentthatthe c hild c annotbe ad opted and ofwhic hc ond ition the ad optive
parenthad no knowled ge ornotic e before the ad option was finalized , the
ad optive family may file a (s etas id e)petition pu rs u antto W & IC s ec tion
366. 26(e)(3)s ettingforththos e fac ts withthe ju venile c ou rtthatgranted the
ad option petition in an attemptto s etas id e ord is s olve the exis tingad option
ord er.

17.2 Will a TCA be able to be set aside?

Yes . P u rs u antto W & IC s ec tion 366. 26(e)(3), a finalized TC A willbe able to be
s etas id e within five years ofthe d ate offinalization.

17.3 Do the same standards currently used to set aside a conventional adoption
apply to a TCA?

M os tofthe s ame s tand ard s c u rrently u s ed to s etas id e a c onventionalad option
apply to a TC A withthe followingexc eption:
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1 . A s partofthe inves tigative s etas id e report, the A d option W orker
c ond u c tingthe inves tigation need s to c ons u ltwiththe c hild ’ s tribe to
d evelopa plan forthe c hild . This rec ommend ed plan willbe partofthe
reportto the c ou rt.

18.0 ICPC

18.1 Can a tribal child from an out of state tribe be the subject of a TCA?

Yes . Ifthe c hild is a C alifornia d epend ent, and the tribe elec ts a permanentplan
ofTC A , thattribe d oes nothave to be a C alifornia tribe.

18. 2 Does ICPC apply to TCA?

Yes . The TC A s tatu tes d o notalterIC P C obligations thatapply ifa C alifornia
d epend entc hild is plac ed withpros pec tive ad optive parents res id ingou tofs tate.
The s end ingagenc y wou ld have to c ons id erand c omply withthe IC P C protoc ols
and may be workingwithboththe rec eivings tate and the tribe to c omplete the
IC P C req u irements . S ee A C L 0 8 -26 forad d itionalinformation on the IC P C home
s tu d y proc es s , inc lu d ingthe requ irements ofthe fed eralS afe and Timely
Inters tate P lac ementofFos terC hild ren A c t. B ec au s e mos tou t-of-s tate c ou rts
d o notprovid e a proc es s forfinalizingan ad option withou ttermination ofparental
rights , agenc ies willhave to workto finalize the ad option in C alifornia orin the
others tate, as appropriate d epend ingon the c irc u ms tanc es ofthe partic u lar
c as e. Forq u es tions on IC P C req u irements you may c ontac tthe O u t-of-S tate
P lac ementP olic y Unitat916-651-8 10 0 orIC P C @ d s s . c a. gov.

19.0 Data Reporting on TCA

The A B 1325 requ ires the c ompletion ofa s tu d y and a reportto the L egis latu re by
Janu ary 1 , 2 0 13. The reportmu s tinc lu d e the followinginformation:

1 . The nu mberoffamilies s erved and the nu mberofc ompleted tribalc u s tomary
ad options .

2 . The lengthoftime ittakes to c omplete a c ompleted tribalc u s tomary ad option.

3. The c hallenges fac ed by s oc ialworkers , c ou rts and tribes in c ompletinga
TC A .

4. The benefits ord etriments to Ind ian c hild ren from a tribalc u s tomary ad option.

B eingable to trac kan IC W A eligible c hild who may be the s u bjec tofa c ompleted
tribalc u s tomary ad option willprovid e valu able information as to the s afety,
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permanenc y and well-beingofthes e c hild ren. A d d itionally, there is a need to
gatheras mu c h d ata as pos s ible on thes e c as es to s ee in whatways the law was
s u c c es s fu l, to id entify barriers thats oc ialworkers , families , tribes and ju d ges ,
etc . enc ou ntered , and to be able to write the reportand make rec ommend ations
on whetherornottribalc u s tomary ad options s hou ld c ontinu e beyond the
Janu ary 1 , 2 0 14, s u ns etd ate, ors hou ld c ontinu e withmod ific ations , etc .

19.1 How can information regarding TCA be entered into CWS/CMS?

The TC A S pec ialP rojec ts C od e s hallbe s elec ted on the S pec ialP rojec ttab ofa
c as e in C W S /C M S to ind ic ate a c hild is beingc ons id ered fortribalc u s tomary
ad option. A ny c as e in whic hTC A is c ons id ered as a permanenc y option
(regard les s ofwhetherornotTC A was ac tu ally s elec ted as the permanenc y
plan), mu s tbe id entified withthis TC A S pec ialP rojec ts C od e in C W S /C M S . The
S pec ialP rojec ts C od e s hou ld be s elec ted atthe time TC A is c ons id ered . O nc e a
c as e is id entified withthe TC A s pec ialprojec ts c od e, the c od e s hou ld remain
s elec ted regard les s ofthe c as e/permanenc y ou tc ome. The S pec ialP rojec ts
C od e willas s is tin trac kingc as es ford ata c ollec tion to inc lu d e in the s tu d y and
reportto L egis latu re, as aforementioned .

In ord erto id entify a c as e in whic hTC A has been c ons id ered , u s e the following
s teps in C W S /C M S :

S tep1 : In the C as e Fold erofthe C W S /C M S , go to the, “S pec ialP rojec ts ”tab.
S elec tthe S pec ialP rojec ts page tab and then the (+)bu tton in the grid to entera
new S pec ialP rojec tforthe foc u s c hild . C lic kthe d own (+)bu tton to d is play the
available lis tofS pec ialP rojec ts .

S tep2 : S elec tthe followingc od e:

“S-Tribal Customary Adoption”
The c hild is in ou t-of-home c are, and reu nific ation s ervic es have been
ord ered . The c hild has been d etermined to be IC W A eligible and tribal
c u s tomary ad option is an option to be d is c u s s ed withthe tribe as a
c onc u rrentplan option s hou ld reu nific ation be u ns u c c es s fu l.

19.2 To enter adoptive placement information in CWS/CMS, a TPR date is
currently required. Since TCA does not require TPR, which date do I enter
to allow CWS/CMS to complete adoptive placement?

Untilfu rthernotic e d irec tingyou otherwis e, enterthe d ate the c ou rtafford ed fu ll
faithand c red itto the TC A O and note thatin the c as e notes .
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19.3 Since the case plan of TCA is not currently available, which case plan
should be selected?

Untilfu rthernotic e d irec tingyou otherwis e, s elec tA D O P TIO N orA D O P TIO N
W ITH S IB L IN G(S ).

20.0 Forms

20.1 What Judicial Council forms have been modified to include TCA?

The Ju d ic ialC ou nc ilofC alifornia mod ified the followingmand atory d epend enc y
and ad option forms to inc lu d e TC A in the d epend enc y and ad option proc es s .
They are loc ated on the Ju d ic ialC ou nc il’ s webs ite at:
http: //www. c ou rtinfo. c a. gov/forms /
1 . JV –30 0 : N otic e ofH earingon S elec tion ofa P ermanentP lan

2 . JV –320 : O rd ers Und erW & IC § § 366. 24, 366. 26, 7 2 7 . 3, 7 2 7 . 31

3. JV –321 : Req u es tforP ros pec tive A d optive P arentD es ignation

4. JV –32 7 : P ros pec tive A d optive P arentD es ignation O rd er

5. A D O P T –0 50 : H ow to A d opta C hild in C alifornia

6. A D O P T –20 0 : A d option Req u es t

7 . A D O P T –210 : A d option A greement

8 . A D O P T –215: A d option O rd er

9. A D O P T –220 : A d option ofInd ian C hild

The Ju d ic ialC ou nc ilofC alifornia is in the proc es s ofmod ifyingthe following
optionald epend enc y forms to inc lu d e TC A in the d epend enc y proc es s . O nc e
approved they willbe loc ated on the Ju d ic ialC ou nc il’ s webs ite at:
http: //www. c ou rtinfo. c a. gov/forms /

1 . JV –40 5: C ontinu anc e-D etention H earing

2 . JV –40 6: C ontinu anc e-General

3. JV –410 : Find ings and O rd ers A fterD etention H earing(W & IC § 319)

4. JV –412 : Find ings and O rd ers A fterJu ris d ic tionalH earing(W & IC § 356)

5. JV –415: Find ings and O rd ers A fterD is pos itionalH earing(W & IC § 361et
S eq . )

6. JV –420 : D is pos itionalA ttac hment: RemovalFrom C u s tod ialP arent-
P lac ementwithP reviou s ly N onc u s tod ialP arent
(W & IC § § 361 , 361 . 2)
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7 . JV –421 : D is pos itionalA ttac hment: RemovalFrom C u s tod ialP arent-
P lac ementwithN on-parent(W & IC § § 361 , 361 . 2)

8 . JV –425: Find ings and O rd ers A fterIn-H ome S tatu s Review H earing
(W & IC § 364)

9. JV –426: Find ings and O rd ers A fterIn-H ome S tatu s Review H earing-C hild
P lac ed withP reviou s ly N on-c u s tod ialP arent(W & IC § § 364, 366. 2 1)

10 . JV –430 : Find ings and O rd ers A fterS ix-M onthP re-permanenc y H earing
(W & IC § 366. 21(e))

11 . JV –432 : S ix-M onthP re-permanenc y A ttac hment: Reu nific ation S ervic es
C ontinu ed (W & IC § 366. 2 1(e))

12 . JV –435: Find ings and O rd ers A fter12-M onthP ermanenc y H earing
(W & IC § 366. 21 (f))

13. JV –437 : Twelve-M onthP ermanenc y A ttac hment: Reu nific ation S ervic es
C ontinu ed (W & IC § 366. 2 1 (f))

14. JV –440 : Find ings and O rd ers A fterEighteen-M onthP ermanenc y H earing
(W & IC § 366. 2 2)

15. JV –445: Find ings and O rd ers A fterP os t-permanenc y H earing-P arental
Rights Terminated ; P ermanentP lan ofA d option (W & IC § 366. 3 (f))

16. JV –446: Find ings and O rd ers A fterP os t-permanenc y H earing— P ermanent
P lan O therThan A d option (W & IC § 366. 3)

20.2 What CDSS forms have been modified to include TCA?

The C D S S mod ified the followingad option forms to inc lu d e TC A in the ad option
proc es s . They are loc ated on the C D S S webs ite at:
http: //www. c d s s . c a. gov/c d s s web/P G164. htm .
1 . A D 558 : N otic e ofP lac ement(A d optive)

2 . A D 58 0 : N otic e ofRemovalofC hild from A d optive H ome

3. A D 8 24: A d option P etition -C ons entand Joind er

4. A D 90 7 : A d optive P lac ementA greement

5. A D 4348 : P A A RP

The C D S S is in the proc es s ofmod ifyingthe followingad option form to inc lu d e
TC A in the ad option proc es s . O nc e approved , itwillbe loc ated on the C D S S
webs ite at: http: //www. c d s s . c a. gov/c d s s web/P G164. htm .

1 . A A P 4: Eligibility C ertific ation –A d option A s s is tanc e P rogram
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20.3 My agency uses additional forms located on the CDSS website other than
the ones listed. Are there any additional CDSS forms necessary to
implement TCA that have not been modified?

D u e to limited res ou rc es , many ad option forms c u rrently loc ated on the C D S S
webs ite were notmod ified . M os tofthe forms are templates thatinc orporate
requ es ted information requ ired by s tatu tes orregu lations . A lthou ghthe agenc y
is req u ired to retrieve c ertain information, the form its elfmay notbe mand atory.
Therefore, c ou nties , D O s and ad option agenc ies willbe res pons ible formod ifying
theirown ad option forms to inc lu d e TC A and ens u re the req u ired information is
beingd oc u mented . Ifthis legis lation is extend ed pas t20 14, C D S S willreas s es s
its res ou rc es to d etermine ifad d itionalforms c an be mod ified .

S hou ld you have any qu es tions regard ingthis letteryou may c ontac tme at
(916)657 -2614 orthe P ermanenc y P olic y B u reau at(916)657 -1 8 58 . A ny q u es tions
regard inginpu tto C W S /C M S s hou ld be d irec ted to the C ou nty S ingle P ointofC ontac t
(S P O C ). The S P O C s need ingas s is tanc e s hou ld c ontac ttheirS ys tem S u pport
C ons u ltantatthe C W S /C M S P rojec t.

S inc erely,

Original Document Signed By:

GREGO RY E . RO S E
D epu ty D irec tor
C hild ren and Family S ervic es D ivis ion
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Executive Summary 

Assembly Bill 1325 (Cook; Stats. 2009, ch. 287), which became effective July 1, 2010, was 
tribally initiated legislation that added a new permanency option for Indian children who are 
dependents of the California courts. This new permanency option, tribal customary adoption 
(TCA), allows these children, with the involvement of their tribes, to be adopted by and through 
the laws, customs, and traditions of the tribe without requiring termination of the parental rights 
of the biological parents. The bill intends to offer a culturally appropriate permanency option for 
Indian children who are dependents of the California courts, while still providing those children 
with all the benefits associated with other state court adoption procedures. 

Overview 

Before Assembly Bill 1325, the permanency options for dependent “Indian children” 1 unable to 
reunify with their parents were limited to adoption under state law (i.e., requiring termination of 
parental rights), legal guardianship, or permanent placement with a fit and willing relative.2 
Federal and state law establish a preference for permanent plans of adoption for all dependent 
children who are unable to reunify with their parents.3 Many Indian tribes in California objected 
to adoptions that require termination of parental rights, however, which they “associated with 
oppressive policies used historically against tribes and Indian people—for example, forced 
removal of Indian children and Indian boarding schools.”4 The purpose of the bill was described 
as follows: 

The motivation for AB 1325 was borne out of the tension between tribal cultural norms and 
existing state law, which does not include a culturally appropriate means of achieving 
permanency for dependent Indian children.5 

AB 1325 was sponsored by the Soboba Band of Luiseno Indians and supported by the California 
State Association of Counties, the California County Child Welfare Directors Association, and 
more than 50 California tribes and agencies serving American Indians in California.6 In addition 
to the substantive and procedural aspects discussed below, AB 1325 required the Judicial 
Council to create the rules and forms necessary to implement TCA and to provide a report to the 
Legislature: 

(f) The Judicial Council shall adopt rules of court and necessary forms required to 
implement tribal customary adoption as a permanent plan for dependent Indian children. 
The Judicial Council shall study California's tribal customary adoption provisions and their 
effects on children, birth parents, adoptive parents, Indian custodians, tribes, and the court, 

                                                 
1 As that term is defined in 25 U.S.C. § 1903(4) and Welf. & Inst. Code, § 224.1(a). 
2 Welf. & Inst. Code, § 366.26. 
3 Ibid. and 42 U.S.C. § 675(5)(E). 
4 Assembly Bill 1325 Bill Analysis for Senate Human Services Committee (Sen. Carol Liu, Chair), June 23, 2009, p. 
12, www.leginfo.ca.gov/pub/09-10/bill/asm/ab_1301-1350/ab_1325_cfa_20090619_163123_sen_comm.html. 
5 id. at p. 7. 
6 id. at pp. 6 and 12–13; and the TCA History page on the California Tribal Customary Adoption website at 
www.caltca.org/index.php/tca-history.  
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and shall report all of its findings to the Legislature on or before January 1, 2013. The 
report shall include, but not be limited to, the following: 

(1) The number of families served and the number of completed tribal customary adoptions. 

(2) The length of time it takes to complete a tribal customary adoption. 

(3) The challenges faced by social workers, court, and tribes in completing tribal customary 
adoptions. 

(4) The benefits or detriments to Indian children from a tribal customary adoption.7 
 

AB 1325 provided that the tribal customary adoption provisions would remain in effect until 
January 1, 2014,8 but that sunset date was subsequently removed by Senate Bill 1013 (Stats. 
2012, ch. 35) as signed by the Governor on June 27, 2012. Although the sunset expiration was 
lifted, the requirement remained that the Judicial Council provide a report to the Legislature. 

Methodology Overview 

In answering the quantitative questions posed by the Legislature, the Administrative Office of 
the Courts (AOC) looked at data from the statewide Child Welfare Services/Case Management 
System (CWS/CMS) maintained by the California Department of Social Services (CDSS), as 
well as answers to surveys completed by child welfare professionals9 around the state. AOC staff 
sought information to answer the qualitative questions through a combination of court case file 
reviews, the surveys completed by child welfare professionals, and telephone focus groups with 
child welfare professionals who had been involved in tribal customary adoption cases. The 
methodology is discussed in more detail below. 

Key Findings 

Tracking child welfare cases that involve Indian children is difficult. AOC staff do not know 
whether we have identified all cases eligible for TCA, let alone all cases where TCA was (or 
should have been) considered as an option but not pursued. Case tracking depends on 
information entered and coded in the CWS/CMS. Because TCA is so new, it seems that some 
counties may not have been aware of the procedures for coding and tracking these cases. It also 
seems that different counties were not always using the coding system in the same way. Through 
the surveys of child welfare professionals and the telephone focus groups, AOC staff became 
aware of a number of TCA cases that were not coded in the CWS/CMS and looked at those cases 
for this report. It is possible, however, that there were others that were not identified. 
 
The research identified fifteen finalized tribal customary adoptions involving eighteen children 
between July 1, 2010 and August 31, 2011. Of these, seven were already in permanent placement 

                                                 
7 Welf. & Inst. Code, § 366.24(f). 
8 Welf. & Inst. Code, § 358.1(k), for example, as enacted by AB 1325. 
9 The categories of child welfare professionals included social workers, county counsel, attorneys representing 
minors in dependency cases, attorneys representing parents in dependency cases, attorneys representing care givers/ 
prospective adoptive parents in dependency cases and attorneys or advocates for tribes in dependency cases.  
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prior to July 1, 2010 when TCA became a permanency option for Indian children. The 
permanent plans for these children prior to TCA were either legal guardianship or long-term 
foster care.  The advent of TCA allowed these children and families to move from guardianship 
into this new permanency option with the advantages of adoption. Similarly, county counsel in 
counties where tribes routinely object to termination of parental rights said that they believed that 
most, if not all, of their tribal customary adoption cases would have resulted in legal 
guardianship as the permanent plan for the children, had tribal customary adoption not been an 
available option.10 
 
Not all tribes are comfortable with TCA. Many tribes object to any form of adoption, so the 
requirement in the law that child welfare workers continue to raise tribal customary adoption as a 
permanency option throughout the life of the case, even when a tribe has clearly stated that it 
does not want to pursue tribal customary adoption, has created friction in some counties. 
However, survey respondents from other counties state that they have been able to find ways to 
comply with the requirement while being sensitive to the expressed wishes of the tribe. 
 
Some (but not all) system participants reported confusion, frustrations, and delays in 
implementing their first tribal customary adoptions due primarily to lack of knowledge and 
experience.  
 
As discussed below in the section Challenges in Completing a Tribal Customary Adoption, 
questions linger about how the tribal customary adoption process fits with other aspects of the 
child welfare and adoption system. 
 
Despite the challenges faced in early implementation of TCA, most of those involved in these 
cases expressed the view that this additional permanency option in cases involving Indian 
children is a benefit and had a positive impact on their cases. 
 

Chapter 1: Overview 

Overview of AB 1325 

AB 1325 establishes a process to allow Indian children in the California child welfare system to 
enjoy the permanence offered by adoption without first terminating the parental rights of the 
child’s birth parents.11 The process requires the participation of the child’s tribe. If a California 
superior court, in accordance with state law, finds that the child cannot successfully reunify with 
his or her parents, then if the child’s tribe agrees, the superior court may order tribal customary 

                                                 
10 Since 2006, Welfare and Institutions Code section 366.26(c)(B)(vi) has provided that, with respect to Indian 
children, that the court may find as a compelling reason not to terminate parental rights and free a child for adoption, 
that such termination would substantially interfere with the child’s connection to the tribal community or the child’s 
tribal membership rights or that the child’s tribe has identified guardianship, long-term foster care with a fit and 
willing relative, or another planned permanent living arrangement for the child. 
11 Assembly Committee on Judiciary, AB 2736 Bill Analysis Hearing (Cook and Beall), April 29, 2008, p. 1, 
www.leginfo.ca.gov/pub/07-08/bill/asm/ab_2701-2750/ab_2736_cfa_20080428_102800_asm_comm.html. 
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adoption as the child’s permanent plan. If tribal customary adoption is selected as the child’s 
permanent plan, then the state court proceedings are held in abeyance while the child’s tribe 
develops and issues the tribal customary adoption order (TCAO),12 which is then submitted to 
the superior court. The superior court decides whether or not to afford full faith and credit to the 
TCAO issued by the tribe. If the superior court affords the TCAO full faith and credit, the 
parental rights of the birth parents are modified in accordance with the TCAO rather than being 
terminated. The child may then be placed for adoption without termination of parental rights. 
When the adoption is finalized by the superior court, the TCAO is attached to and incorporated 
by reference into the adoption order issued by the superior court, and the dependency action is 
dismissed. 
 
Prior to AB 1325, the Legislature had acted to address the specific circumstances of Indian 
children in the child welfare system. One such legislative initiative was SB 678 (Ducheny; Stats. 
2006, ch. 838), which the Legislature adopted in 2006 to incorporate several provisions of the 
federal Indian Child Welfare Act (25 U.S.C. §§1901–1963), or ICWA, into California law. One 
key aspect of SB 678 was the creation of two exceptions for termination of parental rights in 
dependency cases involving Indian children where the court could otherwise order termination. 
Under SB 678, the court could decide not to terminate parental rights over an Indian child if it 
found that termination would be detrimental to the Indian child because 1) termination of 
parental rights would substantially interfere with the child's connection to his or her tribal 
community or the child’s tribal membership rights or 2) the child’s tribe has identified 
guardianship, long-term foster care with a fit and willing relative, or another planned permanent 
living arrangement for the child.13 When AB 1325 was passed, TCA added yet another 
permanent plan option which could be identified and form the basis for a finding that termination 
of parental rights was not the best interests of an Indian child.  
 

AB 1325 amended a number of sections of the Welfare and Institutions Code14 which govern the 
content of social studies submitted by social workers to the courts for certain hearings. Section 
358.115 as amended requires social workers to include in each social study of evaluation a 
discussion of inter alia: 
 

(j) For an Indian child, in consultation with the Indian child’s tribe, whether tribal 
customary adoption is an appropriate permanent plan for the child if reunification is 
unsuccessful. 

 
Changes to sections 361.5(g)(1)(G), 366.21(i)(1), and 366.22(a) and (c) similarly require that the 
assessment prepared by the agency whenever the court orders a hearing under section 366.26  

                                                 
12 The content of the TCAO is discussed in more detail below. 
13 Assembly Committee on the Judiciary, AB 2736 Bill Analysis Hearing, April 29, 2008, p.8, 
www.leginfo.ca.gov/pub/07-08/bill/asm/ab_2701-2750/ab_2736_cfa_20080428_102800_asm_comm.html. 
14 All further statutory citations in this report come from the Welfare and Institutions Code unless stated otherwise. 
15 Specifically, Welf. & Inst. Code, § 358.1(j). 
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include analysis related to tribal customary adoption when the proceeding involves an Indian 
child. 
 
The main implementation provisions appear in sections 366.24 and 366.26. Section 366.24 sets 
out how the adoptive home study for a TCA will be conducted, who may conduct the study, and 
what information must be included. It mandates criminal background checks and a check of child 
abuse registries and precludes any adoptive placement if these checks disclose that any adult in 
the home has felony convictions related to child abuse or neglect, spousal abuse, crimes against a 
child, including child pornography, or a crime involving violence, including rape, sexual assault, 
or homicide, but not including other physical assault and battery, or a felony conviction that 
occurred within the last five years for physical assault, battery, or a drug-related offense. 16 
 
It also sets out the superior court procedures in cases where TCA is selected as the permanent 
plan for an Indian child, the interaction between the superior court and the child’s tribe, as well 
as the minimum features and content required in a TCAO.17 
 
Impetus for the Legislation 

The legislation was initiated and sponsored by the Soboba Band of Luiseno Indians and 
supported by a number of tribes and tribal agencies throughout the state as well as by the 
California State Association of Counties and the California County Child Welfare Directors 
Association. The legislative analyses prepared for the various Senate committees that reviewed 
the bill describe the impetus for the legislation.  

First, these analyses note that for many tribal communities, 

According to the author, the termination of parental rights which is currently a 
prerequisite to adoption of a child is “totally contrary to many tribes' cultural beliefs and 
it is, in fact, associated with some of the most oppressive policies historically used 
against tribes and Indian people…”  By contrast, historically and traditionally, most tribes 
have practiced adoption by custom and ceremony.18 

 
Tribal communities’ objections to termination of parental rights created conflict because federal 
and state laws place a strong preference on adoption as a permanent plan where a dependent 
child cannot reunify with his or her parents: 

From the tribal perspective, concepts of identity and belonging are central to the idea of 
permanency and are considered paramount in decisions regarding the placement of Indian 
children. Thus, within tribal communities, child welfare decisions often are based on the 
concept of community permanency. When family reunification is not an option, the tribal 

                                                 
16 The complete text of section 366.24 is attached as Appendix A. 
17 Assembly Bill 1325 (Cook; Stats. 2009, ch. 287), section 12. 
18 Assembly Committee on Human Services, AB 1325 Bill Analysis Hearing, April 14, 2009, p. 6, 
www.leginfo.ca.gov/pub/09-10/bill/asm/ab_1301-1350/ab_1325_cfa_20090413_111557_asm_comm.html.. 
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perspective places emphasis on permanency alternatives that help the child stay 
connected to his or her extended family, clan, and tribe. 

In contrast, within mainstream society, greater emphasis is often placed on certain types 
of permanency, such as adoption with full termination of parental rights. Many tribal 
communities, however, do not agree with terminating a parent's rights and may instead 
utilize customary adoption practices. In a customary adoption, the child is taken by a 
family or community member but still has the opportunity to have a relationship with his 
or her biological parents and extended family.19  

 

The legislation was intended to reconcile requirements under state and federal law that mandate 
adoption as the most preferred permanent plan for a dependent minor who is unable to reunify 
with the birth parents, with the cultural values of tribal communities: 
 

… tribal customary adoptions allow a person or persons to adopt a child while still 
maintaining the birth parents’ parental rights. Maintaining a connection with the birth 
parent is a way that tribes can find permanency for a child while continuing to honor 
tribal values and beliefs. Extended lineages and tribal family systems form the basis for 
all tribes. Maintaining the birth parent/child connection, even when the child is 
permanently placed with another family, protects the child’s connection to their extended 
family and their lineage.20 
 

The goal of the legislation was to provide an option that was culturally sensitive to the needs of 
tribes but with all the benefits of a “state” adoption for children, adoptive families, and counties: 
 

… the sponsor states that non-adoption outcomes are a disincentive for counties because 
of federal and state laws. The sponsor explains that counties do not receive the same 
reimbursement from the State and Federal governments for guardianships as they do for 
adoptions and, even though these placements are permanent, counties are unable to report 
them to the State and Federal governments as completed cases. Additionally, funding for 
guardianship placements is very limited. While there are Kinship Guardianship 
Assistance Payment Program (Kin GAP) funds available to guardians, the amounts are 
significantly less than those available to adoptive parents through the Adoption 
Assistance Program (AAP). The AAP can help with the cost of therapy, out-of-home 
placement, and wrap-around services to minimize the effects of the disruption in the 
child's life. Kin GAP lacks the comparable ability to provide for the needs of these 
children and their families.21 

 

                                                 
19 Senate Judiciary Committee, AB 2736 Bill Analysis Hearing, June 24, 2008, pp. 7–8, 
www.leginfo.ca.gov/pub/07-08/bill/asm/ab_2701-2750/ab_2736_cfa_20080626_115809_sen_comm.html.   
20 Assembly Committee on Appropriations, AB 2736 Bill Analysis Hearing, May 14, 2008, p.2, 
www.leginfo.ca.gov/pub/07-08/bill/asm/ab_2701-2750/ab_2736_cfa_20080513_155322_asm_comm.htmll, p.. 
21 Assembly Committee on Human Services, AB 2736 Bill Analysis Hearing, April 15, 2008, pp. 4–6. 
www.leginfo.ca.gov/pub/07-08/bill/asm/ab_2701-2750/ab_2736_cfa_20080414_093238_asm_comm.html . 
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Implementation 

Following passage of AB 1325, the Judicial Council amended a number of rules of court and 
forms to implement tribal customary adoption in compliance with the requirement in section 
366.24(f).  These changes essentially wove the requirements of tribal customary adoption 
throughout the rules and forms which govern placement and permanency planning hearings in 
dependency cases and adoptions. The Judicial Council report on the proposal that introduced 
these changes, Juvenile Law: Tribal Customary Adoption, was approved by the council on April 
30, 2010, as Item A-6 (report online at www.courts.ca.gov/documents/20100423itema6.pdf.) 

 
The California Department of Social Services (CDSS) issued two All County Letters to 
explaining tribal customary adoption and its requirements to social service agencies. The first of 
these was All County Letter No. 10-17 dated March 24, 2010. That All County Letter can be 
found at www.dss.cahwnet.gov/lettersnotices/entres/getinfo/acl/2010/10-17.pdf. The second of 
these was All County Letter No. 10-47, dated October 27, 2010, which can be found at 
www.dss.cahwnet.gov/lettersnotices/entres/getinfo/acl/2010/10-47.pdf. 
 
Chapter 2: Methodology 

 
Tracking tribal customary adoption cases has proven challenging. In anticipation of this report, 
CDSS modified its CWS/CMS to include a special project code intended to help identify TCA 
cases. However, when AOC staff spoke with child welfare agency staff in several counties they 
reported that they were not aware of the special project’s code. Child welfare departments had 
different interpretations from county to county as to when they should apply the special project’s 
code—some took it to mean  the code should be used anytime an Indian child was in foster care 
placement and TCA was available and under consideration as a permanency option, others only 
when a tribe expressed a wish to pursue TCA, and still others only after TCA had been selected 
and finalized as a child’s permanent plan. 
  
Further, owing to the confidential nature of the information in the CWS/CMS and the strict 
federal and state regulations that govern access to it, CDSS could offer no identifying 
information for those cases flagged in the CWS/CMS with the special project code. CDSS could 
provide overall aggregate numbers for TCA cases but could not name the counties where cases 
were located nor the social workers or other professionals involved in them. The AOC received 
two data runs from CDSS. The first run, dated May 9, 2011, listed 11 children whose cases had 
been flagged with the special project code. The second, dated May 18, 2012, showed open case 
information from July 1, 2010, through December 31, 2011, with 31 cases flagged. While this 
information was useful in determining the number of TCA cases, did not enable us to identify the 
challenges (if any) faced by child welfare professionals and other system participants in 
implementing TCA. From the data, the AOC was able to look at length of time to permanency, 
but few other factors that would assist in determining the benefits or detriments to Indian 
children of choosing tribal customary adoption as a permanency option. 
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To answer both the quantitative and qualitative questions posed by the Legislature, the AOC 
drew on a combination of data and information from CWS/CMS, surveys of child welfare 
professionals, file reviews, and focus groups. 
 
In October 2011, the AOC sent an e-mail questionnaire (attached as appendix B) to more than 
130 tribal advocates, more than 600 attorneys representing parents and minors in dependency 
proceedings, child welfare directors, and county counsel across the state, as well as all 
participants in the Statewide Indian Child Welfare Working Group.22 The AOC received 43 
substantive responses. The low response rate and low number mean that we must be cautious 
about drawing too many general conclusions.  
 
The AOC also convened eight focus group conference calls, two each for tribal advocates, 
county social workers, minors’ attorneys, parents’ attorneys and county counsel. There were 
eight participants in total on these calls. The AOC emailed the presiding juvenile court judges in 
each of the counties identified by questionnaire respondents and focus group participants as 
having tribal customary adoption cases and requested permission to conduct file reviews and also 
requested comments from those judicial officers involved in tribal customary adoption cases. 
 
The AOC requested permission to conduct file reviews from the juvenile court presiding judges 
in all 15 counties identified as hosting TCA cases. AOC staff attorneys received permission to 
conduct file reviews in 11 counties, where they reviewed a total of 36 cases. AOC staff  were 
unable to conduct file reviews in 4 counties that represented at least 7 cases. 
 
In light of concerns about the confidential nature of child welfare proceedings and the potential 
emotional and psychological sensitivity of parties directly involved in child welfare proceedings 
to the results of those proceedings, the AOC did not conduct any interviews directly with 
children, birth parents, adoptive parents or other individuals party to the dependency or adoption 
proceedings. Instead the AOC relied upon information received from tribal advocates, social 
workers, minors’ and parents’ attorneys, county counsel and judicial officers to assess the impact 
of tribal customary adoption. 
 

Chapter 3: Findings 

 

Number of Tribal Customary Adoptions 

In addition to the data runs from CDSS, the AOC used the questionnaire and interviews to seek 
information from child welfare professionals, including county social workers, attorneys, county 
counsel and tribal representatives. To the extent possible, the AOC cross-referenced the 
responses to these sources against the data runs from CDSS.  From all of these sources, the AOC 

                                                 
22 The Statewide Indian Child Welfare Working Group, convened by CDSS, includes tribal advocates and 
representatives, county child welfare representatives, county counsel, state representatives, and others. Currently 
more than 200 individuals participate in this group. You can find more information about the Statewide ICWA 
Working Group at www.childsworld.ca.gov/PG2073.htm. 
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identified 39 cases23 involving 42 children for whom tribal customary adoption was at least 
considered as a permanency option.24 
 
Of those 39 cases, 15 cases (involving 18 children) have resulted in finalized tribal customary 
adoptions, and another 5 cases are pending TCA finalization. Some permanency option or case 
resolution other than TCA concluded another 16 cases: 10 where the chosen plan was 
guardianship, 3 subject to state adoptions that included the standard termination of parental rights 
of the biological parents, and 3 where jurisdiction was transferred to tribal court after termination 
of reunification services but before selection of a permanent plan.  
 
Two cases were appealed, with one decision having now been rendered and reported (In re. H.R. 
208 Cal.App.4th 751).  
 
The AOC was unable to determine the outcome or current status of 1 case. 
 
Time to Complete a Tribal Customary Adoption 

Of the 15 finalized TCA cases identified, the AOC was able to review the court case files for 10. 
In the cases reviewed, it took an average of 9.7 months from the court’s order of TCA as a 
permanent plan until the TCA was finalized and the dependency dismissed, the range in 
finalization time was from a low of 3 months to a high of 17 months. At the shorter end of the 
spectrum were cases where children had been in long-term foster care or legal guardianship 
placement prior to TCA becoming available as a permanency option; these cases were 
“reactivated” to move to a TCA in lieu of the other permanent plan. The cases on the long end of 
the spectrum, typically, were ones in which it was the first tribal customary adoption being 
completed by both the county and the tribe. In these cases (as detailed under “Challenges Faced 
in Tribal Customary Adoptions,” below), parties tended to report uncertainties and lack of 
information about how the TCA process worked. 
 
The AOC also analyzed data from CDSS, including data on 18 cases for which there was both a 
tribal customary special project code start date and a TCA special project code end date. Note 
that the end date could signify either that the case finalized as a tribal customary adoption, or that 
tribal customary adoption was rejected and the case finalized in some other way. The average 
time from a TCA start date to end date was 8.1 months, from a low of 2 months to a high of 15. 
 
The CDSS data also included information on all “ICWA-eligible”25 children in adoption 
placements in open cases between July 1, 2010, and December 31, 2011. The AOC analyzed 

                                                 
23 It is difficult to be certain that we have correctly identified the outcomes in all cases because we found a number 
of instances where the CDSS data showed parental rights as terminated but our file review confirmed the case’s 
disposition as a TCA with parental rights modified rather than terminated. 
24 Some courts open a separate case for each child in a sibling group, while other courts count a matter involving 
multiple siblings as a single case. 
25 The “ICWA-eligible” code is used in the CDSS data to identify those cases in which a specific finding has been 
made that the child is eligible under the Indian Child Welfare Act. 

Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services   

Page 101



 
 

11 
 

these cases to compare the total length of time to permanency in other state adoption cases 
involving Indian children against that in the identified TCA cases. The CDSS data show these 
cases took an average of 13.1 months from the date of termination of parental rights to 
finalization of the adoption, with the longest taking 39 months and the shortest only 2 months. 
The AOC had no other information on these cases to assess whether there were any particular 
characteristics associated with the outer ends of the spectrum. 
 
Caution should be used in drawing a comparison between the special project’s initiation date and 
the termination of parental rights date. In TCA cases, parental rights are not terminated, but are 
instead modified when the superior court accords full faith and credit to the TCAO submitted by 
the child’s tribe. Accordingly, the date the TCAO developed by the tribe is accorded full faith 
and credit by the superior court would correspond to the date of termination of parental rights. 
Unfortunately, this is not a data element that was captured or included in the CWS/CMS data the 
AOC received on tribal customary adoption cases. Further, because TCA was new as of January 
2010, the longest possible time it could have been a permanency option for case data captured in 
December 2011 was 18 months. At this point, it is impossible to know how long the TCA cases 
in progress will take to finalize. 
 
Six cases appeared both on data runs for the TCA special project code and for ICWA-eligible 
children in adoption placements. Comparing the information on these cases in the two data sets, 
the AOC determined that the special project’s start date, (i.e., the date TCA was identified as a 
permanency option and the special project code entered in CWS/CMS) was invariably earlier 
than the date listed for termination of parental rights. In the six cases that appeared on both data 
runs, the TCA initiation date averaged six months earlier than the date listed for TPR. 
 
Although the sample size is very small, available data suggest it takes less time to complete a 
TCA (9.7 months, on average) from its identification as a permanency option to finalization than 
it does to complete a conventional adoption in an ICWA case (13.1 months on average) from 
termination of parental rights to finalization of the adoption. If we had used the TPR date as the 
start date on both sets of cases rather than using the TCA initiation date as the start date on the 
tribal customary adoption cases, the difference would have been even greater. 
 
The questionnaire for child welfare professionals asked whether, in the respondent’s opinion, 
TCA had increased or decreased the number of hearings required; the length of hearings 
required; and the total length of time to permanency. As to number of hearings, the responses 
split almost evenly among those who felt the TCA option in their cases increased the number of 
hearings, decreased the number of hearings, and had no impact. The questionnaire also asked 
whether TCA had increased or decreased the length of hearings required. Again, the responses 
were almost evenly split between those that felt it had increased the length of hearings, those that 
felt it had decreased the length of hearings and those that felt it had had no impact. There was 
similarly an even split in response to the question of whether tribal customary adoption had 
increased or decreased length of time to permanency. Thus, there does not appear to be a clear-
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cut answer from child welfare professionals on the impact of tribal customary adoption on the 
timing of their cases. 
 
Challenges in Completing a Tribal Customary Adoption 

Information about the challenges of completing a TCA came primarily from the responses to the 
questionnaire sent to child welfare professionals as well as focus group calls, calls for technical 
assistance and discussions with child welfare professionals throughout the state. The 
questionnaire specifically asked, “Were there any particular challenges in implementing TCA?” 
Several respondents reported that there were no specific challenges. A higher number reported 
that there were challenges related to the newness of the process and a lack of knowledge and 
information on the part of those involved. Several respondents reported that there were 
challenges with timing and timeliness, and several reported that there were problems getting the 
criminal background checks completed so that the tribes could complete the home studies.  
 
In focus group calls, child welfare professionals in some counties reported problems with county 
social workers raising the option of TCA with caregivers before the tribe had decided whether 
they were interested in tribal customary adoption in the case. Because a tribal customary 
adoption cannot be completed without the participation of the child’s tribe, this caused 
unnecessary tension between the tribe and the caregivers. 
 
Tribal representatives commented that in some cases, tribes and families were being pressured 
into tribal customary adoption in inactive cases with established guardianships. Tribes reported 
that these were not priority cases for them and social services unilateral action seeking to alter 
the permanent plan to tribal customary adoption caused problems for the tribe. 
 
Some county social workers reported that TCA increased the total time to permanency when 
compared to a state adoption.  
 
Attorneys for several parents reported that parents in some TCA cases were not afforded the 
same kind of procedural and constitutional protections nor had the same standards applied as 
they would have had in a state adoption that included termination of parental rights. Although, 
through modification of parental rights under a TCA, parents can permanently lose virtually all 
of the substantive rights related to legal parentage, these attorneys reported that the same 
evidentiary standard was not being applied because there was an assumption that tribal 
customary adoption would provide for a continuing relationship with the child. This was so even 
though any ongoing relationship between the child and parent was left to the discretion of the 
tribe and the adoptive parents. 
 
One social worker reported difficulty accessing Private Adoption Assistance Reimbursement 
Program (PAARP) funds for home studies completed by a private foster family agency, because 
to access the benefits, the social worker needed to enter a code for termination of parental rights. 
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One county counsel indicated that some tribes oppose any form of adoption, including tribal 
customary adoption. California law requires the child welfare agency to discuss TCA as a 
permanency option in every case where an Indian child cannot reunify. Further, the law requires 
that the agency raise the issue with the Indian child’s tribe prior to each hearing from disposition 
leading to the finalization of a permanent plan. The county counsel reports that the requirement 
to continue to raise the option of tribal customary adoption has caused some tension when the 
tribe has rejected the proposal of tribal customary adoption on a number of occasions and 
explained that the tribe is opposed to any form of adoption as a matter of principle. 
 
Tribal representatives reported that TCA as codified within California law was not reflective of 
some tribes’ customs and traditions, and these tribes did not want to pursue this option. 
 
In some of the files reviewed, tribal customary adoption was not always raised at an early stage 
in the proceedings, nor identified as a permanency option, as contemplated by section 358.1.  
Also in some of the files reviewed, specific findings and orders around tribal customary adoption 
as a potential permanent plan were not consistently made. As discussed earlier, we were not able 
to review social worker files, which might have revealed that discussions did occur early in these 
cases between social workers and tribal representatives concerning tribal customary adoption, 
and that it was among the permanency options considered by the court.  In these cases, if there 
was a failure to raise tribal customary adoption at the earliest stage or to consider it as a 
permanency option, it did not appear to cause any delays in finalizing a permanent plan. 
 
Tribal representatives in one case reported some confusion in integrating tribal customary 
adoption with other child welfare provisions. Specifically, section 366.24 requires each TCAO 
issued by a tribe to contain provisions related to postadoption contact between the child and the 
birth parents. Should the issue still be referred to mediation concerning post adoption contact 
when the matter has already been dealt with in the TCAO? 
 
Benefits or Detriments to Indian Children From Tribal Customary Adoption 

Information to answer this question was obtained primarily from questionnaires completed by 
child welfare professionals, as well as through focus group calls and other discussions with 
system participants. In response to the question about whether the option of tribal customary 
adoption had positively or negatively affected their cases, most respondents stated that it had 
positively affected the outcome of the case. The few negative comments generally related to the 
length of time it took to complete the adoption.  
 
The AOC also received comments on this during our focus group calls. Again, most respondents 
indicated that tribal customary adoption had had a positive impact on their cases. Many felt that 
without the option, their cases would have resulted in legal guardianships. A permanent plan of 
tribal customary adoption was seen as more beneficial to both children and county agencies. 
 
Generally, respondents stated that birth parents were happy about having the option of TCA, 
which they saw as providing them with an option of some kind of ongoing participation in the 
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child’s life. Commentators reported that birth parents were generally less likely to contest a 
termination of services and permanent plan of tribal customary adoption as they were to fight a 
state adoption with full termination of parental rights (TPR). 
 
One of the initial rationales for the legislation, as presented by the sponsors of AB 1325, the 
Soboba Band of Luiseno Indians, was that it provided Indian children and their tribal customary 
adoptive parents with the federal benefits and funding available under the Adoptive Assistance 
Program (AAP) but without requiring termination of parental rights. Appendixes C and D were 
charts prepared by the Soboba Band of Luiseno Indians and reviewed by CDSS comparing tribal 
customary adoption to other permanency options. Researchers were unable to confirm whether 
or not all adoption assistance program (AAP) resources and funding were being provided to 
families who had completed tribal customary adoptions. However, the Child Welfare Policy 
Manual published by the federal Administration for Families and Children does state that: 
 

… there are situations in which adoptions are legal without a TPR. Specifically, in some 
Tribes adoption is legal without a TPR or a relinquishment from the biological parent(s), 
and there is at least one State that allows relatives who have cared for a related child for a 
period of time to adopt without first obtaining a TPR.  
 
After consideration, we believe that our earlier policy is an unduly narrow interpretation 
of the statute. Consequently, if a child can be adopted in accordance with State or Tribal 
law without a TPR or relinquishment, the requirement of section 473 (c)(1) of the Act 
will be satisfied, so long as the State or Tribe has documented the valid reason why the 
child cannot or should not be returned to the home of his or her parents. 26 

 
It appears, therefore, that children and families adopting under tribal customary adoption should 
be eligible for AAP assistance. 
 
File reviews, particularly of those cases moved from a permanent plan of legal guardianship or 
long-term foster care to tribal customary adoption, confirmed that parties viewed assistance as a 
benefit to both the child and their caregivers. Tribal customary adoption is not subject to 
modification by a Welfare and Institutions Code 388 petition in the same way as a plan of legal 
guardianship or long-term foster care. 
 

                                                 

26 Children’s Bureau, U.S. Dept. of Health & Human Services, “8.2B.11 TITLE IV-E, Adoption Assistance 
Program, Eligibility, Special Needs,” 
www.acf.hhs.gov/cwpm/programs/cb/laws_policies/laws/cwpm/policy_dsp.jsp?citID=49  (as of Oct. 30, 2012). 
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Discussed in more detail below are some of the conditions found in the tribal customary adoption 
orders that the AOC reviewed. Virtually all of these orders contained provisions: 

 stating that the child maintained his or her rights of inheritance from and through their 
birth parents, and specifically retained the right to inherit trust assets under tribal and 
federal law; 

 related to the child maintaining the right to a variety of services through the tribe, 
tribal agencies and/or the Indian Health Service; 

 related to the child’s ongoing connection with the tribe and participation in cultural 
and community events; and 

 allowing for some ongoing contact and visitation with birth parents and extended 
family members.  

 
It is too soon to assess the long term impact of these provisions, but certainly many system 
participants stated that the provisions are potentially beneficial to the children involved.  
 
System participants also remarked that whether tribal customary adoption is a benefit or a 
detriment to other system participants— and particularly birth parents and caregivers or adoptive 
parents—depends on what alternative permanent plan it is compared it to. Most respondents who 
represented birth parents expressed the view that TCA was more beneficial to their clients than 
the alternative of state adoption with termination of parental rights, because it left open the 
potential for future contact and relationship between the birth parents and the child. However, in 
those cases where respondents believed that a state adoption would have been warranted on the 
facts of the case and that either reunification services should have been continued or the children 
should have been returned to the birth parents, respondents expressed concern that the option of 
tribal customary adoption might have resulted in a lessening of protections for their clients. The 
AOC is aware of at least one such case currently under appeal. 
 
One respondent also stated that she believed that caregivers would be less interested in adopting 
a child if it had to be through a tribal customary adoption rather than a state adoption because 
“… [a]doptive families do not like the uncertainty of the tribe intervening and dictating what 
happens post-adoption.” Other than this one survey response, the AOC did not receive any 
information supporting the proposition that caregivers withdrew from children rather than 
complete a tribal customary adoption. In most of the cases which were identified, children had 
been in placement with the caregivers for a substantial period of time. In some cases, the child 
was in a placement with a relative who did not want to participate in termination of parental 
rights. In other cases, where the caretaker might have agreed to a state adoption, the Indian 
child’s tribe opposed termination of parental rights and thus the adoption itself. In a number of 
cases, the child’s tribe was seeking to remove the child from the existing placement. File reviews 
and focus group discussions confirm that caretakers in a number of cases might have preferred a 
non-tribal state adoption. The exact nature of the required ongoing visits with the birth family 
and participation in tribal and cultural events does seem to have been a subject of concern and 
negotiation. The AOC reviewed several files in which the tribe had initially sought a requirement 
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of specific visits and participation in tribal cultural events. The final tribal customary adoption 
orders, however, required only “best efforts” or “reasonable efforts”. 
 
The main drawback of tribal customary adoption identified by respondents to the AOC’s 
questionnaire and focus group calls was the length of time it took to complete a tribal customary 
adoption.  
 
Conditions in the Tribal Customary Adoption Order  

Welfare and Institutions Code section 366.24(c)(10) requires that the tribal customary adoption 
order issued by the tribe: 
 

Include, but not be limited to, a description of (A) the modification of the legal 
relationship of the birth parents or Indian custodian and the child, including contact, if 
any, between the child and the birth parents or Indian custodian, responsibilities of the 
birth parents or Indian custodian, and the rights of inheritance of the child and (B) the 
child’s legal relationship with the tribe. The order shall not include any child support 
obligation from the birth parents or Indian custodian. There shall be a conclusive 
presumption that any parental rights or obligations not specified by the tribal customary 
adoption order shall vest in the tribal customary adoptive parents. 

 
Several samples of “generic” tribal customary adoption orders were drafted by the sponsors of 
AB 1325 and are attached as Appendixes E and F. These samples are fairly representative of the 
TCAOs that were reviewed in actual case files. Summaries of the nature and content of the 
TCAOs are provided.  
 
None of the tribal customary adoption orders reviewed reserve or afford any legal rights to the 
birth parents. All of the orders say that the birth parents may visit the child, but most also say 
that such visitation shall be at the discretion of the adoptive parents, who may suspend or 
discontinue the visits if they believe they are no longer in the best interests of the child. 
 
Several of the orders say that both the tribe and the adoptive parents will be involved in decisions 
concerning ongoing contact or visitation between the birth parents and the child. 
 
Several also require the birth parents to provide test results prior to any visitation to prove that 
they are free of drugs and alcohol, and several also set conditions on the maximum number and 
duration of such visits, require that such visits be supervised, and that the birth parents pay for 
the supervision. Other orders set up very detailed provisions for the birth parents to request 
visits, require that such visits be supervised, or provide that if the birth parents miss two 
consecutive visits that they shall lose all rights to visitation. 
 
All of the orders relieve the birth parents of their legal and financial obligations to the child, 
while providing that the child shall maintain rights of inheritance from the birth parents under 
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federal and tribal law (and sometimes state law, too). Some specifically reference the continued 
right to inherit trust property. 
 
All of the orders say something about the tribal customary adoptive parents maintaining contact 
and connections between the child and the tribe and require that the adoptive parents shall make 
“best efforts” to maintain these contacts. The exact terms differ; some orders are quite specific 
about the number and nature of tribal events that the child should attend—particularly in those 
cases where the adoptive parents are not tribe members—while others are more general in their 
terms. 
 
Most orders contain some reference to the child’s ongoing right to receive services from the 
tribe, or from Indian health services. Some of the orders also say that the tribe will provide 
support and assistance to the child and adoptive parents in meeting the requirements of 
maintaining the cultural connection between the child and the tribe. 
 
Many of the orders contain clauses that express the tribal views on the relationship between 
children and the tribe. The following are examples of some representative terms from a tribal 
customary adoption order: 

[M]inor must grow and develop with a sound, solid, and organic connection to [his or 
her] cultural and racial identity… 

[Tribe] …has inherent sovereign right to make decisions regarding the best interests of its 
children including who should provide care, custody and control of its children… 

…the Tribe does not believe in or adhere to Termination of Parental Rights and finds that 
the state law construct of Termination of Parental Rights is inconsistent with Tribal 
Customs and traditions… 

…the Tribe does support the process of joining individuals and relatives into family 
relationships and expanding family resources… 

 
In several cases where the adoptive parents were elderly or single, the tribal customary adoptive 
order contained a specific provision for successor care planning. Under these orders, the tribal 
customary adoptive parent agrees to appoint in his or her will a specific person as the child’s 
caregiver. Another provision of the will must agree that if the successor caregiver is unable or 
unwilling to serve in that capacity when the time comes, the tribal customary adoptive order 
provides that the tribe will designate a successor.  
 
Questions outstanding  

In the course of this research, child welfare professionals raised a number of questions about 
tribal customary adoption procedures and implementation for which there do not yet seem to be 
clear answers. These questions include: 

 When a new birth certificate is issued following a TCA, will it list all four parents by 
default if nothing is said to the contrary in either the adoption order or TCAO? 
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 When do a birth parent’s appellate rights accrue if they want to contest the plan of TCA? 
Are their appellate rights the same as if there had been a termination of parental rights? 

 When do substitute caregivers become “prospective adoptive parents” within the meaning 
of the Welfare and Institutions Code? 

 
Chapter 4: Conclusion 

Despite the relatively small number of tribal customary adoption cases completed to date, we can 
conclude from the sample identified in this report that some children who would have otherwise 
remained in less permanent plans of long-term foster care or legal guardianship were 
successfully adopted and had their dependencies dismissed through TCA. Available statistics 
further suggest that it takes less time to complete a TCA than a standard state court adoption in 
an ICWA case that includes termination of parental rights. 
 
Child welfare professionals report that tribal customary adoption offers a more permanent and 
more advantageous resolution for both children and their adoptive families. Despite a learning 
curve marked by some challenges and confusion in these first years of implementation, most 
child welfare professionals involved in these cases believed that having TCA available as an 
additional permanency option for Indian children was a benefit that positively influenced their 
outcomes.  
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Appendix A 

Welfare and Institutions Code section 366.24 
 

§ 366.24. Tribal customary adoptions 

 
(a) For purposes of this section, “tribal customary adoption” means adoption by and through the 
tribal custom, traditions, or law of an Indian child's tribe. Termination of parental rights is not 
required to effect the tribal customary adoption. 
 
(b) Whenever an assessment is ordered pursuant to Section 361.5, 366.21, 366.22, 366.25, or 
366.26 for Indian children, the assessment shall address the option of tribal customary adoption. 
 
(c) For purposes of Section 366.26, in the case of tribal customary adoptions, all of the following 
apply: 
 
(1) The child's tribe or the tribe’s designee shall conduct a tribal customary adoptive home study 
prior to final approval of the tribal customary adoptive placement. 
 
(A) If a tribal designee is conducting the home study, the designee shall do so in consultation 
with the Indian child's tribe. The designee may include a county adoption agency, the State 
Department of Social Services when it is acting as an adoption agency, or a California-licensed 
adoption agency. Any tribal designee must be an entity that is authorized to request a search of 
the Child Abuse Central Index and, if necessary, a check of any other state's child abuse and 
neglect registry, and must be an entity that is authorized to request a search for state and federal 
level criminal offender records information through the Department of Justice. 
 
(B) The standard for the evaluation of the prospective adoptive parents' home shall be the 
prevailing social and cultural standard of the child's tribe. The home study shall include an 
evaluation of the background, safety, and health information of the adoptive home, including the 
biological, psychological, and social factors of the prospective adoptive parent or parents, and an 
assessment of the commitment, capability, and suitability of the prospective adoptive parent or 
parents to meet the child's needs. 
 
(2) In all cases, an in-state check of the Child Abuse Central Index and, if necessary, a check of 
any other state's child abuse and neglect registry shall be conducted. If the tribe chooses a 
designee to conduct the home study, the designee shall perform a check of the Child Abuse 
Central Index pursuant to Section 1522.1 of the Health and Safety Code as it applies to 
prospective adoptive parents and persons over 18 years of age residing in their household. If the 
tribe conducts its own home study, the agency that has the placement and care responsibility of 
the child shall perform the check. 
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(3)(A) In all cases prior to final approval of the tribal customary adoptive placement, a state and 
federal criminal background check through the Department of Justice shall be conducted on the 
prospective tribal customary adoptive parents and on persons over 18 years of age residing in 
their household. 
 
(B) If the tribe chooses a designee to conduct the home study, the designee shall perform the 
state and federal criminal background check required pursuant to subparagraph (A) through the 
Department of Justice prior to final approval of the adoptive placement. 
 
(C) If the tribe conducts its own home study, the public adoption agency that is otherwise 
authorized to obtain criminal background information for the purpose of adoption shall perform 
the state and federal criminal background check required pursuant to subparagraph (A) through 
the Department of Justice prior to final approval of the adoptive placement. 
 
(D) An individual who is the subject of a background check conducted pursuant to this paragraph 
may be provided by the entity performing the background check with a copy of his or her state or 
federal level criminal offender record information search response as provided to that entity by 
the Department of Justice if the entity has denied a criminal background clearance based on this 
information and the individual makes a written request to the entity for a copy specifying an 
address to which it is to be sent. The state or federal level criminal offender record information 
search response shall not be modified or altered from its form or content as provided by the 
Department of Justice and shall be provided to the address specified by the individual in his or 
her written request. The entity shall retain a copy of the individual's written request and the 
response and date provided. 
 
(4) If federal or state law provides that tribes may conduct all required background checks for 
prospective adoptive parents, the tribally administered background checks shall satisfy the 
requirements of this section, so long as the standards for the background checks are the same as 
those applied to all other prospective adoptive parents in the State of California. 
 
(5) Under no circumstances shall final approval be granted for an adoptive placement in any 
home if the prospective adoptive parent or any adult living in the prospective tribal customary 
adoptive home has any of the following: 
 
(A) A felony conviction for child abuse or neglect, spousal abuse, crimes against a child, 
including child pornography, or a crime involving violence, including rape, sexual assault, or 
homicide, but not including other physical assault and battery. For purposes of this subdivision, 
crimes involving violence means those violent crimes contained in clause (i) of subparagraph (A) 
and subparagraph (B), or paragraph (1) of, subdivision (g) of Section 1522 of the Health and 
Safety Code. 
 
(B) A felony conviction that occurred within the last five years for physical assault, battery, or a 
drug-related offense. 
 
(6) If the tribe identifies tribal customary adoption as the permanent placement plan for the 
Indian child, the court may continue the selection and implementation hearing governed by 

Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services   

Page 111



 

21 
 

Section 366.26 for a period not to exceed 120 days to permit the tribe to complete the process for 
tribal customary adoption and file with the court a tribal customary adoption order evidencing 
that a tribal customary adoption has been completed. The tribe shall file with the court the tribal 
customary adoption order no less than 20 days prior to the date set by the court for the continued 
selection and implementation hearing. The department shall file with the court the addendum 
selection and implementation hearing court report no less than seven days prior to the date set by 
the court for the continued selection and implementation hearing. The court shall have discretion 
to grant an additional continuance to the tribe for filing a tribal customary adoption order up to, 
but not exceeding, 60 days. If the child's tribe does not file the tribal customary adoption order 
within the designated time period, the court shall make new findings and orders pursuant to 
subdivision (b) of Section 366.26 and this subdivision to determine the best permanent plan for 
the child. 
 
(7) The child, birth parents, or Indian custodian and the tribal customary adoptive parents and 
their counsel, if applicable, may present evidence to the tribe regarding the tribal customary 
adoption and the child's best interest. 
 
(8) Upon the court affording full faith and credit to the tribal customary adoption order and the 
tribe's approval of the home study, the child shall be eligible for tribal customary adoptive 
placement. The agency that has placement and care responsibility of the child shall be authorized 
to make a tribal customary adoptive placement and sign a tribal customary adoptive placement 
agreement and, thereafter, shall sign the adoption assistance agreement pursuant to subdivision 
(g) of Section 16120. The prospective adoptive parent or parents desiring to adopt the child may 
then file the petition for adoption. The agency shall supervise the adoptive placement for a period 
of six months unless either of the following circumstances exists: 
 
(A) The child to be adopted is a foster child of the prospective adoptive parents whose foster care 
placement has been supervised by an agency before the signing of the adoptive placement 
agreement in which case the supervisory period may be shortened by one month for each full 
month that the child has been in foster care with the family. 
 
(B) The child to be adopted is placed with a relative with whom he or she has an established 
relationship. 
 
(9) All licensed public adoption agencies shall cooperate with and assist the department in 
devising a plan that will effectuate the effective and discreet transmission to tribal customary 
adoptees or prospective tribal customary adoptive parents of pertinent medical information 
reported to the department or the licensed public adoption agency, upon the request of the person 
reporting the medical information. 
 
(A) A licensed public adoption agency may not place a child for tribal customary adoption unless 
a written report on the child's medical background and, if available, the medical background on 
the child's biological parents, so far as ascertainable, has been submitted to the prospective tribal 
customary adoptive parents and they have acknowledged in writing the receipt of the report. 
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(B) The report on the child's background shall contain all known diagnostic information, 
including current medical reports on the child, psychological evaluations, and scholastic 
information, as well as all known information regarding the child's developmental history. 
 
(10) The tribal customary adoption order shall include, but not be limited to, a description of (A) 
the modification of the legal relationship of the birth parents or Indian custodian and the child, 
including contact, if any, between the child and the birth parents or Indian custodian, 
responsibilities of the birth parents or Indian custodian, and the rights of inheritance of the child 
and (B) the child's legal relationship with the tribe. The order shall not include any child support 
obligation from the birth parents or Indian custodian. There shall be a conclusive presumption 
that any parental rights or obligations not specified in the tribal customary adoption order shall 
vest in the tribal customary adoptive parents. 
 
(11) Prior consent to a permanent plan of tribal customary adoption of an Indian child shall not 
be required of an Indian parent or Indian custodian whose parental relationship to the child will 
be modified by the tribal customary adoption. 
 
(12) After the prospective adoptive parent or parents desiring to adopt the child have filed the 
adoption petition, the agency that has placement, care, and responsibility for the child shall 
submit to the court, a full and final report of the facts of the proposed tribal customary adoption. 
The requisite elements of the final court report shall be those specified for court reports in the 
department's regulations governing agency adoptions. 
 
(13) Notwithstanding any other provision of law, after the tribal customary adoption order has 
been issued and afforded full faith and credit by the state court, supervision of the adoptive 
placement has been completed, and the state court has issued a final decree of adoption, the tribal 
customary adoptive parents shall have all of the rights and privileges afforded to, and are subject 
to all the duties of, any other adoptive parent or parents pursuant to the laws of this state. 
 
(14) Consistent with Section 366.3, after the tribal customary adoption has been afforded full 
faith and credit and a final adoption decree has been issued, the court shall terminate its 
jurisdiction over the Indian child. 
 
(15) Nothing in this section is intended to prevent the transfer of those proceedings to a tribal 
court where transfer is otherwise permitted under applicable law. 
 
(d) The following disclosure provisions shall apply to tribal customary adoptions: 
 
(1) The petition, agreement, order, report to the court from any investigating agency, and any 
power of attorney filed in a tribal customary adoption proceeding is not open to inspection by 
any person other than the parties to the proceeding and their attorneys and the department, except 
upon the written authority of the judge of the juvenile court. A judge may not authorize anyone 
to inspect the petition, agreement, order, report to the court from any investigating agency, and 
any power of attorney except in exceptional circumstances and for good cause approaching the 
necessitous. 
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(2) Except as otherwise permitted or required by statute, neither the department, county adoption 
agency, nor any licensed adoption agency shall release information that would identify persons 
who receive, or have received, tribal customary adoption services. However, employees of the 
department, county adoption agencies, and licensed adoption agencies shall release to the State 
Department of Social Services any requested information, including identifying information, for 
the purpose of recordkeeping and monitoring, evaluation, and regulation of the provision of 
tribal customary adoption services. 
 
(3) The department, county adoption agency, or licensed adoption agency may, upon written 
authorization for the release of specified information by the subject of that information, share 
information regarding a prospective tribal customary adoptive parent or birth parent with other 
social service agencies, including the department, county adoption agencies, and other licensed 
adoption agencies, or providers of health care as defined in Section 56.05 of the Civil Code. 
 
(4) Notwithstanding any other law, the department, county adoption agency, or licensed adoption 
agency may furnish information relating to a tribal customary adoption petition or to a child in 
the custody of the department or any public adoption agency to the juvenile court, county welfare 
department, public welfare agency, private welfare agency licensed by the department, provider 
of foster care services, potential adoptive parents, or provider of health care as defined in Section 
56.05 of the Civil Code, if it is believed the child's welfare will be promoted thereby. 
 
(5) The department, county adoption agency, or licensed adoption agency may make tribal 
customary adoption case records, including identifying information, available for research 
purposes, provided that the research will not result in the disclosure of the identity of the child or 
the parties to the tribal customary adoption to anyone other than the entity conducting the 
research. 
 
(e) This section shall remain operative only to the extent that compliance with its provisions does 
not conflict with federal law as a condition of receiving funding under Title IV-E or the federal 
Social Security Act (42 U.S.C. Sec. 670 et seq.). 
 
(f) The Judicial Council shall adopt rules of court and necessary forms required to implement 
tribal customary adoption as a permanent plan for dependent Indian children. The Judicial 
Council shall study California's tribal customary adoption provisions and their effects on 
children, birth parents, adoptive parents, Indian custodians, tribes, and the court, and shall report 
all of its findings to the Legislature on or before January 1, 2013. The report shall include, but 
not be limited to, the following: 
 
(1) The number of families served and the number of completed tribal customary adoptions. 
 
(2) The length of time it takes to complete a tribal customary adoption. 
 
(3) The challenges faced by social workers, court, and tribes in completing tribal customary 
adoptions. 
 
(4) The benefits or detriments to Indian children from a tribal customary adoption. 
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Appendix B 
 

TRIBAL CUSTOMARY ADOPTION QUESTIONNAIRE: 
 
 
County where matter is located: 
 
Court case number:   
 
Name and contact information of social worker and attorneys (please do not include any personal 
identifying information about the minor, parents or other parties) including: 
 

County child welfare worker: 
 

Minor’s attorney: 
 

Parents’ attorney(s): 
 
County Counsel: 
 
Tribal Advocate/representative: 
 
Tribal Attorney (if any): 
 
Other attorney (ie. attorney for de facto parents): 

 
How long at the case been open and what stage was the case at when Tribal Customary Adoption (TCA) 
was first raised as a permanency option? 
 
Which party raised TCA as a permanency option? 
 
What position did each of the parties take to the prospect of TCA?  Did they oppose or support TCA? 
 
If a party opposed TCA, what was the basis for this opposition? 
 
Were there any particular concerns or issues raised by any party? 
 
Were there any particular challenges in implementing TCA? 
 
  
Did the option of TCA:  

 

 Increase or decrease the number of hearings that were 

required?______________ 
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 Increase or decrease the length of hearings required? 

_______________________ 

 Increase or decrease the length of time to permanency? ____________________ 

 Other? ___________________________________________________________ 

 

 Overall would you say that the option of TCA positively or negatively affected 

this case? 

__________________________________________________________________ 

 
Any other comments: 
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Appendix C 

COMPARISON OF FINANCIAL BENEFITS of ADOPTION, LEGAL 

GUARDIANSHIP, KIN GAP, LONG TERM FOSTER CARE and TRIBAL 

CUSTOMARY ADOPTION 

 
COMPARISON OF FINANCIAL BENEFITS 

  
 

Adoption 

 
(Adoption 
Assistance 
Program –AAP) 

 
Tribal 
Customary 
Adoption 

 
(Adoption 
Assistance 
Program –AAP) 

 
 
 

Kin‐GAP (Legal 
Guardianship) 

 
 

Non‐Relative 
AFDC Foster 
Care 
(FC)  (Legal 
Guardianship) 

 
 
 

Long Term 
Foster Care 

 
 
 
 
 

Amount 

 
 

A negotiated rate 
based on the 
special needs of 
the child and 
circumstances of 
the family 

 
A negotiated 
rate based on 
the special 
needs of the 
child and 
circumstances 
of the family 

 
 
 

A fixed 
payment 
according to 
age 

 
 
 
 

A fixed payment 
according to age 

 
 
 

Based on age 
and in some 
cases, child’s 
disability 

 
 
 
 
 
 
 
 
 
 

Special Needs 
Allowance 

 
Available in most 
counties; varies 
according to 
county 

 
A child who is 
developmentally 
delayed and a 
current consumer 
of California 
Regional Center 
may qualify for the 
dual agency flat 
rate. 

 
Available in 
most counties; 
varies according 
to county 

 
A child who is 
developmentally 
delayed and a 
current 
consumer of 
California 
Regional Center 
may qualify for 
the dual agency 
flat rate. 

 
 
 
 
 
 
 
 

Included if child 
was eligible 
while in foster 
care 

 
 
 
 
 
 
 
 
 
 

Available in most 
counties 

 
 
 
 
 
 
 
 
 

Based on 
current Foster 
Care funding 

 
Medi‐Cal 

 
Included 

 
Included 

 
Included 

 
Included 

 
Included 

 

Clothing 
Allowance 

 
None 

 
None 

Varies 
according to 
county 

 

Varies according 
to county 

Varies 
according to 
county 
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Maximum 
Age 

 
Until child turns 
18; can be 
extended to 21 if a 
child has a mental 
or physical 
handicap that 
warrants 
continuation of 
benefits. 

 
Until child turns 
18; can be 
extended to 21 
if a child has a 
mental or 
physical 
handicap that 
warrants 
continuation of 
benefits. 

 
 
 
 

Until child 
turns 18; until 
19 if child is in 
school and can 
graduate 

 
 
 
 

Until child turns 
18; until 19 if 
child is in school 
and can 
graduate 

 
 
 
 

Until child 
turns 18; can 
be extended to 
21 if a child has 
a disability 

 
Independent 

Living 
Program 

 
Yes, if child 
adopted at or after 
age 16 

 
Yes, if child 
adopted at or 
after age 16 

 
 

Yes 

 
 

Yes 

 
 

Yes 

 
Reassessment At least every two 

years 
At least every 
two years 

 
Every year 

 
Every six months 

 
Ongoing 

 
Foster Care 
Case Closed 

 
 

Yes 

 
 

Yes 

 
 

Yes 

 
 

No 

 
 

No 
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Appendix D 
 

 
 

COMPARISON OF RIGHTS AND RESPONSIBILITIES 
  

 
ADOPTIVE PARENTS 

 
TRIBAL CUSTOMARY 
ADOPTIVE PARENTS 

 
 

LEGAL GUARDIANS 
FOSTER 

PARENTS/RELATIVE 
CAREGIVER 

 

 
 
Relationship 

 
The child becomes the 
adoptive parent’s child in 
all respects 

 
The child becomes the 
adoptive parent’s child in 
all respects 

 
The child becomes the “ward” of 
the guardian 

 
The child remains the 
responsibility of the county 
agency and Juvenile Court 

 

Parental legal rights 
and responsibilities 
for the child are 
transferred to the 
adopting relative 

 
 
 
 

Yes 

 
 
 
 

Yes 

 
 
 
 

No 

 
 
 
 

No 

Relative makes 
decisions for the 
child 

 
 

Yes 

 
 

Yes 

 
 

Most 

 
 

Some 

Relative has control 
over visitation with 
parents 

 
 

All 

 

May be determined 
through Tribal Customary 

Adoption Order (TCAO) 

 
 

Some 

 
 

None 

 

Child will stay in the 
foster care system 

 

 
No 

 

 
No 

 

 
Maybe 

 

 
Yes 

A payment and 
Medi‐Cal is available 
for the child 

 
 

Yes 

 
 

Yes 

 
 

Yes 

 
 

Yes 
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COMPARISON OF RIGHTS AND RESPONSIBILITIES 
  

 
ADOPTIVE PARENTS 

 
TRIBAL CUSTOMARY 
ADOPTIVE PARENTS 

 
 

LEGAL GUARDIANS 
FOSTER 

PARENTS/RELATIVE 
CAREGIVER 

 
 
 
 
 
 
Child’s Residence 

 
 
 
 
 

Residence solely 
determined by adoptive 
family 

 
 

Residence solely 
determined by adoptive 
family. 

 
Tribe may request that 
minors remain in local area 
to maintain their Tribal 
ties. 

 
 

Guardian may decide where child 
and family live in California. 
Need court permission to move 
from California or placed back 
with parent. If move to new 
state, must re‐establish 
guardianship in new state, 
subject to new state’s rules 

 
 

Placement/residence 
determined by Juvenile 
Court and Social Services 
Department. Juvenile Court 
must pre‐approve any move 
out of California. The family 
may need to be licensed in 
the new state 

 
 
 
 
 
 
 
Education 

 
 
 
 

Adoptive parents make all 
decisions. Special services 
may be available from 
schools, regional centers 
and other service providers 

Adoptive parents make all 
decisions. Special services 
may be available from 
schools, regional centers 
and other service providers 

 
Johnson O’Malley Act 

 
College benefit – may be 
college benefits through 
the tribe. 

 
 
 
 

Guardian can make all decisions. 
Legal guardian can request 
special services from schools, 
regional centers, or any other 
service providers 

 
 
 

Unless education rights are 
limited by the Court or 
parental rights are 
terminated, the birth 
parents retain the right to 
make critical decisions 
regarding education 

 
 
 
 
 
Marriage 

 
 
 

Adoptive parents may 
consent to the marriage of 
the child 

 
 
 

Adoptive parents may 
consent to the marriage of 
the child 

 
 

Both guardian and the court must 
give consent to the child’s 
marriage. If the child enters a 
valid marriage, the child becomes 
emancipated under California law 

 
 
 

Juvenile Court retains the 
responsibility to consent to 
the marriage of a child 
under its jurisdiction 
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COMPARISON OF RIGHTS AND RESPONSIBILITIES 
  

 
ADOPTIVE PARENTS 

 
TRIBAL CUSTOMARY 
ADOPTIVE PARENTS 

 
 

LEGAL GUARDIANS 
FOSTER 

PARENTS/RELATIVE 
CAREGIVER 

 
 
 
 
 
 
Child’s Drivers 
License and Driving 

 
 
 

Adoptive parents may sign 
for child’s drivers license. 
The law requires anyone 
signing DMV application 
get insurance to cover the 
child driver 

 
 
 

Adoptive parents may sign 
for child’s drivers license. 
The law requires anyone 
signing DMV application 
get insurance to cover the 
child driver 

 
Guardian has authority to 
consent to the child’s application 
for drivers’ license. Guardian 
becomes liable for any civil 
damages that may result if the 
child causes accident. The law 
requires anyone signing DMV 
application get insurance to 
cover the child driver 

 
 
 

Require child to file proof of 
financial responsibility. 
Certain adults, such as 
biological parents, can sign 
the DMV application. 
Contact DMV 

 
 
 
 
Armed Services 

 
 
 

Adoptive parents may 
consent to enlistment of 
child 

 
 
 

Adoptive parents may 
consent to enlistment of 
child 

 
 

Guardian may consent to 
enlistment of child. If child 
enters into active duty with the 
armed forces, the child becomes 
emancipated under California law 

 
 
 

Juvenile Court retains the 
responsibility to consent to 
the enlistment of child 

 

 
 
 
 
 
 
Death of Caregiver 

 
 

Adoptive child is treated 
the same as birth child. 
Adoptive parents can 
designate who will raise 
child in the event of their 
deaths. Adoption 
Assistance Program 
payments will terminate 

 
 
 
 
 
 

Wills, advanced directive, 
may be addressed in TCAO 

 
Guardianship terminates in event 
of death of caregiver. Birth 
parents may attempt to regain 
custody. Court may appoint 
successor guardian, in which case 
Kin‐GAP eligibility may be 
continued, or reopen 
dependency and place child in 
long‐term foster care 

 
 
 
 
 

The agency retains 
placement authority and 
must locate a new living 
situation for the child 
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COMPARISON OF RIGHTS AND RESPONSIBILITIES 
  

 
ADOPTIVE PARENTS 

 
TRIBAL CUSTOMARY 
ADOPTIVE PARENTS 

 
 

LEGAL GUARDIANS 
FOSTER 

PARENTS/RELATIVE 
CAREGIVER 

 
 
 
 
 
 
Social Security 
Benefits 

 
 
 

An adopted child may be 
eligible for Social Security 
dependent’s or survivor’s 
benefits when the adopted 
parent(s) retires, becomes 
disabled or dies 

An adopted child may be 
eligible for Social Security 
dependent’s or survivor’s 
benefits when the adopted 
parent(s) retires, becomes 
disabled or dies 

 
Child may also be eligible 
for dependent/survivor 
benefits from birth parents 

 
 
 
 
 
 

Eligible for benefits under the 
birth parent’s accounts 

 
 
 
 
 
 

Eligible for benefits under 
birth parent’s accounts 

 
 
 
 
 
 
Inheritance 

 
 
 
 

An adoptive child is a legal 
heir of the adoptive 
parents 

 
 

An adoptive child is a legal 
heir of the adoptive 
parents 

 
Child may inherit from 
birth parents. May be 
specified in TCAO 

 
 

Child has no inheritance rights 
unless the guardian chooses to 
make the child a legal heir 
through a will. The child retains 
rights of inheritance from the 
birth parents 

 
 

Child has no inheritance 
rights unless the foster 
parent chooses to make the 
child a legal heir through a 
will. The child retains rights 
of inheritance from the birth 
parents 

 
 
 
 
Child Misconduct/ 
Destruction of 
Property 

 

 
 

Adoptive parent is 
generally responsible for 
damages resulting from a 
child’s misconduct or 
destruction of property of 
others 

 

 
 

Adoptive parent is 
generally responsible for 
damages resulting from a 
child’s misconduct or 
destruction of property of 
others 

 

A guardian, like a parent, is liable 
for the harm and damages 
caused by the willful misconduct 
of a child. There are special rules 
concerning harm caused by the 
use of a firearm. If you are 
concerned about your possible 
liability, you should consult an 
attorney 

 

 
 
 
 

The foster parents are not 
legally liable for the 
behavior of the child 
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COMPARISON OF RIGHTS AND RESPONSIBILITIES 
  

 
ADOPTIVE PARENTS 

 
TRIBAL CUSTOMARY 
ADOPTIVE PARENTS 

 
 

LEGAL GUARDIANS 
FOSTER 

PARENTS/RELATIVE 
CAREGIVER 

 
 
 
 
 
 
Support of Child 

 
 
 
 
 

Adoptive parent is legally 
responsible for the support 
of the child 

 
 
 
 
 

Adoptive parent is legally 
responsible for the support 
of the child 

 
 

The parents remain legally 
responsible for the child’s 
support. The child may be 
eligible for TANF (formerly known 
as AFDC), social security benefits, 
Veterans Administration benefits, 
and other public or private funds 

 
 
 
 

The foster parent has no 
responsibility for the 
financial support of his/her 
foster child 

 
 
 
 
 
 
 
 
 
Additional 
Responsibilities 

 
 
 
 
 
 
 
 
 

Adoptive child is treated as 
birth child 

 
 
 
 
 

Adoptive child is treated as 
birth child. 

 
Other: 
May include specifics 
regarding culture, 
activities, ceremony, name 
and birth certificate 
changes 

 
 
 

Judge may ask the guardian to 
agree to other special conditions 
concerning the child’s welfare, 
such as ongoing visitation with 
birth parents. A birth parent can 
petition the court at any time to 
rescind the guardianship and 
return custody to the parent. 
The court will determine if this is 
a safe and appropriate plan for 
the child 

 
 
 

Foster parents are expected 
to remain available and to 
make the child available for 
visitation by the birth parent 
and for regular contact with 
the social worker, CASA, 
child’s attorney and/or 
other professionals needing 
access to the child. They 
must be accountable for any 
monies received on behalf 
of the child 
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Appendix E 
 
 
 

TRIBAL CUSTOMARY ADOPTION ORDER OF THE 
[CALIFORNIA TRIBE] 

 

CASE. NO: 
 
SUBJECT: IN THE MATTER OF THE   MINOR 

[  ] COUNTY JUVENILE COURT NO. 
TRIBAL CUSTOMARY ADOPTION ORDER 

 
WHEREAS, the [California Tribe] is a federally recognized Indian tribe eligible for 

all rights and privileges afforded to federally recognized tribes; and 
 

WHEREAS, the [California Tribe] Tribal Council is the governing body of the 
[California Tribe] under the authority of the Constitution/Customs and Traditions of the 
[California Tribe]; and 

 

WHEREAS, the minor child/ren, , date of birth , is a 
member of the [California Tribe] or is eligible for membership and is the natural 
child/descendent of 
and 

, who is/was a member of the [California Tribe]; 

 

WHEREAS, it has been determined that return of the above named minor 
child/ren to the birth parents would likely result in serious detriment to the child/ren, the 
[California Tribe] Tribal Council has met with the family and determined, after careful 
consideration regarding the best interest of the child/ren, birth parents, adoptive family 
and tribal community, that customary adoption is in the child/ren's best interest.  To that 
end, the above named child/ren shall now be considered the legal child/ren of 

and , who are the minor's   . 
 

WHEREAS, under California State law (Welfare and Institutions Code §XX), a 
permanent plan of Tribal Customary Adoption can and has been found to be in an 
Indian Child's best interest and the Tribe retains all rights and responsibilities for 
ordering the Tribal Customary Adoption, 

 
NOW THEREFORE BE IT RESOLVED, the parental rights of 

shall be suspended/modified as follows: 
 

1. The Birth Parent/s:    is/are no longer physically, 
legally, or financially responsible for the child. All such responsibilities are hereby 
transferred to the customary adoptive parents.  However, under and pursuant to the 
customs and traditions of the Tribe and the inviolate nature of the connection between 
tribal children and tribal parents, the birth parents shall retain the following rights: 
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(a) Visitation: 
 

Birth parents and/or child can have contact in a manner at a time that the 
adoptive family determines is in the child's best interest and as follows: 

 
(b) Inheritance: 

 
2. The Adoptive Family: Rights and obligations of the adoptive family, 

   and   are now the legal parents of 
  .  They shall have the following rights and obligations as defined 
below: 

 
(a) Financial Support: 

 
(b) Medical/Dental/Mental health care, including, but not limited to, the 

right to make all medical decisions: 
 

(c) Educational rights: 

(d) Inheritance: 

(f)       Receipt of benefits:  For purposes of all tribal, state and federal 
benefits, including, but not limited to, financial, insurance, educational, cultural, and 
citizenship benefits, the child/ren is/are the children of the adoptive parents. 

 
(g) Travel: 

 
(h) Cultural support: The adoptive parents will endeavor to keep the 

minor child closely connected to his [California Tribe] heritage and will provide the child 
with every opportunity to develop a strong cultural identity as a member of the 
[California Tribe]. 

 
All rights not specified herein shall be invested to the adoptive family. 

 

 

OTHER POTENTAIL ISSUES TO BE ADDRESSED: 
-Clan, family, village, community, ceremonial affiliation 
-Name Change 

 
3. The Tribal Council, or any other tribal entity exercising authority 

specifically delegated to it by and through the duly exercised authority of the Tribal 
Council, retains jurisdiction to review and thereafter alter and/or modify this Order from 
time to time as necessary.  Parties seeking such review, alteration or modification must 
utilize an available dispute resolution process prior to seeking Tribal Council review. 
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CERTIFICATION 

 
We, the elected members of the Tribal Council of the [California Tribe] do hereby certify 
that the foregoing Order was adopted by the [California Tribe] Council at a duly held 
meeting convened on the [California Tribe] [Reservation/Rancheria] on 
  ,   by a vote of   "FOR",   "AGAINST", 
ABSTAINING", and such Order has not been rescinded or amended in any way. 

 

 
 

  , Chairman 
 

 
 

  , Vice-Chair , Treasurer 
 
 
 
 

  , Secretary , Member 
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1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 
10 In the Matter of 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
TRIBAL CUSTOMARY ADOPTION 

11    DOB:     ORDER OF [TRIBE] 
 

12 A Minor Child 
 
13 

 
14 

 
15 

 
16 

 
17 

 
18 

 

19 This matter came before the TRIBE on the    day of    , 20    .  No 
 

20 formal appearances were made and the Tribal Council has either reviewed or been briefed on all 
 

21 the documents of record received by the TRIBE in the XXXXX County Superior Court Case No. 
 

22   , In the Matter of    , A Minor Child, DOB:    . 
 

23 The Tribal Council has also been well briefed by the Tribe's ICWA representative(s) and the 
 

24 TRIBE's legal counsel regarding this case and is also knowledgeable of the minor's siblings' 
 

25 status and their case while it was pending before the XXXXX County Superior Court. 
 

26 This matter comes before the TRIBE for the purpose of considering the long term 
 

27 placement plan of the minor and after said deliberation the TRIBE orders a tribal customary 
 

28 adoption of the minor,    . 
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36 

APPENDIX F 

Tribal Customary Adoption Handbook
© 2017 by California Indian Legal Services through a grant from the California Department of Social Services   

Page 127



1 History: 
 

2   , DOB:    , is the biological 
 

3 child of his/her mother, JANE DOE, who is a member of the TRIBE. 
 

4   is also the biological child of the father, JOHN DOE.  Mr. DOE is 
 

5 not a tribal member.  The TRIBE is the minor's Indian tribe. The Tribe formally intervened in the 
 

6 XXXXX County Superior Court case in    .  According to 
 

7 XXXXX County Superior Court documents, Ms. DOE has not appeared in the Superior Court 
 

8 matter since    , and Mr. DOE has not appeared since 
 

9   . 
 

10   was removed from his/her mother's custody and care on or 
 

11 about    .  The mother was allegedly under the influence and 
 

12 unconscious at the time of the removal. She was later transported to the 
 

13   .  The XXXXX County Department of Human Services was 
 

14 informed that the mother tested positive for methamphetamine. 
 

15 The father has complied with services as ordered but has not regularly visited his child. 
 

16 Of concern to the TRIBE is each parent's failure to attend court hearings, comply with their 
 

17 service plans and remain clean and sober and maintain or form a connection with the child. 
 

18 The TRIBE understands these parents have struggled in the past and continue to struggle 
 

19 to this day.  These parents have two other children, who are members of the TRIBE, and are in a 
 

20 guardianship because the parents can not provide for the children.     
 

21 is placed with his siblings and being cared for by their guardians,    . 
 

22 The TRIBE is familiar with the    and knows they are non-Indian and 
 

23 their home does not comply with the placement preferences of the Indian Child Welfare Act (25 
 

24 U.S.C. §1915), state law (Welf. & Inst. Code §361.31) or the Tribe's preferences.  However, the 
 

25 Tribe has agreed to this placement in an effort to keep    with his/her 
 

26 siblings,    , and keep the children together.  On 
 

27   , the TRIBE filed Tribal Resolution No.    in the XXXXX County 
 

28 Superior Court action which outlined the TRIBE's custom regarding termination of parental 
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1 rights and its commitment to a permanent placement for    . 
 

2 Findings: 
 

3 Based upon the XXXXX County Superior Court record, information from the TRIBE's 
 

4 ICWA representative(s) and tribal legal counsel, and tribal customs and tradition, the TRIBE 
 

5 makes the following findings: 
 

6 1. As an exercise of its inherent sovereignty the TRIBE, by and through its 
 

7 governing body, the TRIBE, has the authority and jurisdiction to formally order a placement plan 
 

8 of tribal customary adoption of the minor,    , DOB    . 
 

9 (Site the constitution here or some other source of authority). 
 

10 2. The TRIBE finds that the Tribe possesses the inherent sovereign right to make 
 

11 decisions regarding the best interests of its children including who should provide care, custody 
 

12 and control of its children. 
 

13 3. The TRIBE finds that the protection of the child's safety, well-being and welfare 
 

14 and his/her sense of belonging; preservation of the child's identity as a tribal member and 
 

15 member of an extended family; preservation of the culture, religion, language, values, and 
 

16 relationships with the Tribe embodies and promotes the traditional values of the TRIBE 
 

17 regarding the protection and care of the Tribe's children.  The TRIBE believes that it is the 
 

18 responsibility of the TRIBE, the tribal communities and extended families to protect, care for and 
 

19 nurture our children. 
 

20 4. The TRIBE finds that children deserve a sense of permanency and belonging 
 

21 throughout their lives and at the same time they deserve to have knowledge about their unique 
 

22 cultural heritage including their tribal customs, history, language, religion, values and political 
 

23 systems. 
 

24 5. The TRIBE finds that based upon tribal custom and tradition, the TRIBE does not 
 

25 believe or adhere to termination of parental rights and finds that the state law construct of 
 

26 Termination of Parental rights is inconsistent with tribal customs and traditions.  The TRIBE 
 

27 does support the process of joining individuals and relatives into family relationships and 
 

28 expanding family resources.  The TRIBE recognizes that the relationship between the minor and 
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the GUARDIANS will be one of Tribal Customary Adoptive family.  The TRIBE also recognizes 
1 

the minor's right to a continued relationship with his birth parents and extended families. 
2 

6. The TRIBE finds that 
3 

will benefit from a relationship with 

his/her biological parents and encourages said relationship. The TRIBE also recognizes that 
4 

will benefit from a relationship with his/her extended family.  The 
5 

biological parents may have visitation with 
6 

provided the following 

conditions are met:  the parents offer proof of sobriety from a recognized health facility and all 
7 

visits take place in the presence of the GUARDIANS either in their home or at a mutually agreed 
8 

upon location.  At any time should the GUARDIANS have a reasonable belief that either parent 
9 

is under the influence of drugs or alcohol a visit may be cancelled or terminated.  Visitation 
10 

between 
11 

and his/her extended family may take place upon consultation 

with the GUARDIANS and the TRIBE and at the discretion of each. 
12 

7. The TRIBE finds that 
13 

shall attend any and all holiday 

functions hosted by the TRIBE and the Tribe's Pow Wow.  The TRIBE or its designee shall assist 
14 

the GUARDIANS with the development of regalia, language, cultural and ceremonial 
15 

development of . 
16 

8. The TRIBE is confident the GUARDIANS have and will always provide 
17 

with all the love, caring, dedication and support they would provide to a biological child and it is 
18 

the TRIBE's intention that 
19 

beyond by the 
20 

provide support, guidance and assistance to 
21 

be raised until the age of majority and 
 
family.  The TRIBE has and will continue to 

and the 

family including offering tribal services and programs to the family.  The 
22 

services and programs which may be available to the 
23 

family shall 

include, but not be limited to: Medical, dental, and behavioral health services at Indian Health 
24 

Services centers; Timely enrollment consideration for 
25 

upon 

completion of his/her application form and its submission by the GUARDIANS at the next 
26 

scheduled meeting of the Enrollment Committee; The TRIBAL ICWA Representative and staff 
27 

are available to 
28 

and the family currently 
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and after the tribal customary adoption order is finalized and the case is dismissed by the 
1 

XXXXX County Superior Court.  The Tribe's ICWA staff can assist by conducting traditional 
2 

and culturally appropriate mentoring and activities, interfacing with mental health and medical 
3 

providers, provide respite care, transportation and guidance to 
4 

family now and in the future. 
5 

9. The TRIBE is committed to the permanent placement of 
6 

and the 

with GUARDIANS.  The Tribe is committed to this placement and 
7 

this tribal customary adoption and believes THE MINOR will thrive with the 
8 

family as his/her tribal customary adoptive family, and become a 
9 

successful and meaningful member of the tribal community.   In an effort to protect 
10 

and preserve the 
11 

family structure the TRIBE pledges its full 

commitment to this family and its continuing development and evolution with 
12 

including support for 
13 

changed to reflect both his/her birth name and the 
14 

recognition that, as the adoptive parents of 
15 

's legal name to be 
 

surname and 
 
, 

's share all the rights and responsibilities as his/her parents including 
16 

control over family visitation and his/her health, education and welfare. 
17 

10. The TRIBE finds that 
18 

may possess certain rights of 

inheritance which may be controlled by federal law pursuant to the American Indian Probate 
19 

Reform Act of 2004, ("AIPRA") P.L. 108-374, or by tribal probate laws enacted now or in the 
20 

future.  The TRIBE further finds that the minor will benefit from maintaining rights of 
21 

inheritance by and between himself and his biological parents and his tribal customary adoptive 
22 

family. 
23 

11. The TRIBE finds that the biological parents have no ongoing legal obligations to 
24 

and are not responsible for his/her care, custody or welfare.  The parents may however contribute 
25 

to his/her welfare by purchasing age appropriate gifts, school supplies and by providing culturally 
26 

appropriate items to assist with his/her cultural and ceremonial development. 
27 

12. The TRIBE finds that based on tribal custom and tradition the TRIBE must 
28 
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1 support and protect the legal relationship between the minor and the TRIBE, the minor's current 
 

2 or future citizenship in the TRIBE and therefore where the care, custody and control of the child 
 

3 will be placed with non-tribal members the child shall retain his/her legal relationship with the 
 

4 Tribe as a citizen or eligible for citizenship in the Tribe with all of the rights, duties and 
 

5 privileges that are inherent in his/her status as a citizen and member of a federally recognized 
 

6 tribe. 
 

7 Therefore, the TRIBE hereby orders the following: 
 

8 The TRIBE hereby adopts findings 1 – 12 as its Tribal Customary Adoption Order in this 
 

9 case and will submit the final Order to the XXXXX County Superior Court to grant full faith and 
 

10 credit, and make this Order the Order of the Court. 
 
11 

 

12 IT IS SO ORDERED, this    day of    , 20   . 
 
13 

 
14 Chairperson/Tribal Council 

15   [TRIBE] 
 
16 

 
17 

 
18 

 
19 

 
20 

 
21 

 
22 

 
23 

 
24 

 
25 

 
26 

 
27 

 
28 
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