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Tribal Law and Order Act (TLOA)
 The Tribal Law and Order Act (TLOA) was passed by the Senate June 23, 2010

A. Federal Accountability and Coordination

B. State Accountability and Coordination
C. Empowering Tribal Law Enforcement Agencies and Tribal
Government
D. Tribal Justice Systems
E. Indian Country Crime Data Collection and Information Sharing

F. Domestic Violence and Sexual Assault Prosecution and
Prevention

Overview of TLOA
 The Act addresses tribal justice and law enforcement

in Indian Country;
 Clarifies the responsibility of federal, state, tribal and
local governments with respect to crimes committed in
tribal communities;
 Increases coordination and communications among
federal, state, tribal and local law enforcement;

Overview of TLOA
 Empowers tribal governments to provide public safety

in tribal communities;
 Reduces violent crime in tribal communities and
combats sexual and domestic violence against
American Indian and Alaskan Native women; and
 Prevents drug trafficking and reduces rates of alcohol
and drug addictions in Indian Country.
 Increases and standardizes the collection of criminal
history information among federal, state, and tribal
officials.

Subtitle A-Federal Accountability Law
Enforcement
 Subtitle A §211—OFFICE OF JUSTICE SERVICES

RESPONSIBILITIES
 Through amendments to the Indian Law Enforcement

Reform Act, Office of Justice System has new
responsibilities:




Development and provision of dispatch and emergency and E911 services;
Communicate on a regular basis with tribal leaders, tribal
community, victim advocates, “tribal justice officials”, and
residents of Indian Lands regarding public safety concerns;

Subtitle A-Federal Accountability
Law Enforcement
 Consultation with tribal leaders and justice officials in

the development of regulatory policies affecting public
safety and justice services;
 Provide technical assistance and training for tribal law
enforcement to access National Communication
Information Center (NCIC) and other national crime
information databases;
 Data collection of crimes in Indian Country and sharing
the information with Department of Justice.

Subtitle A-Federal Accountability
Law Enforcement
 Submit an annual report on spending and staffing of

full-time employees providing public safety and justice
programs, equipment, vehicles, inmate costs, etc.
 A list of unmet needs;
 Report on “the formula, priority list or other
methodology used to determine the method of
disbursement of funds for public safety and justice
programs administered by OJS.”

Subtitle A-Federal Accountability Law
Enforcement
 The OJS may enter a Deputation Agreement with a

Tribe and commission the Tribe’s law enforcement
officers to act as “federal officers” for the enforcement
of certain federal criminal laws of general application
or federal Indian criminal laws not exempted by PL
280.

Subtitle A-Federal Accountability Law
Enforcement
 The TLOA amends the Indian Law Enforcement Reform

Act to clarify SLEC tribal officers authority:


Execute or serve warrants, summonses, or other orders
relating to a crime committed in Indian Country and
issued under the laws of the U.S. or offences
processed by the Central Violation Bureau
(“CVB”);



Several California Tribes have access to their local
CVB and issue federal misdemeanor citations.

Subtitle A-Federal Accountability Law
Enforcement
SLEC officers may make arrests without a warrant for an
offense committed in Indian Country if:
---the offense is a misdemeanor crime of DV, dating
violence, stalking, or violation of a protective order and
has as an element, the use or attempted use of physical
force …. committed by a current or former spouse…. of the
victim …. And the officer has “probable cause” to believe
that the person to be arrested has committed or is
committing the crime;

Subtitle A-Federal Accountability Law
Enforcement
 ---the employee has probable cause to believe that the

individual to be arrested has committed or is
committing the crime;
 ---the offense is a felony and the officer has “probable

cause” for arresting someone (replaced “reasonable
cause”);

Subtitle A-Federal Accountability
Prosecution
 “Assistant United States Attorney Tribal Liaisons”
 Each U.S. Attorney Office within Indian Country must
appoint no less than 1 U.S. Attorney to be a tribal liaison
 —Duties:
 Coordinate prosecutions;
 Develop multidisciplinary teams to combat child abuse and
domestic and sexual violence offenses against Indians;
 Consult and coordinate with tribal justice officials and
victims’ advocates;
 Develop working relationships and maintain communication
with tribal leaders, tribal community;

Subtitle A-Federal Accountability
Prosecution
 U.S. Attorney Liaison—Duties (continued)
 Conduct training sessions and seminars to certify special
law enforcement commissions (SLEC)to tribal justice
officials and other individuals and entities responsible
for responding to Indian Country crimes.

Subtitle A-Federal Accountability
Prosecution
 Enhanced Prosecution of “Minor” Crimes
 U.S. Attorney is authorized and encouraged to
coordinate with applicable federal courts regarding
scheduling of Indian Country matters and holding
trials or other proceedings in Indian Country
(Example of CVB hearings)

Subtitle B-State Accountability

 Amendment to P.L. 280

Subtitle B-State Accountability
 Adds a new section to 18 U.S.C. § 1162 (PL 280)
 “…, at the request of an Indian Tribe, and after
consultation and consent by the Attorney General –




(1) sections 1152 and 1153 shall apply in the areas of the
Indian Country of the Indian tribe; and
(2) jurisdiction over those areas shall be concurrent
among the Federal Government and State Government
and, where applicable, tribal government.”

Subtitle B-State Accountability
 Regulations have been issued on the how to submit a

request for re-assumption:










Formal written request;
Show how will re-assumption improve public safety;
Identify state/local agencies that have jurisdiction in Indian
Country;
A notice will be published in the Federal Register;
DOJ will notify local law enforcement and Governor;
Collect comments from local DOJ, FBI, U.S. Attorney, and
other federal agencies; and
Will be consultation with the Tribe.

Subtitle B-State Accountability
 Factors considered for re-assumption:
 Will it improve public safety, law enforcement and
reduce crime? and
 Will it improve access to resources: law enforcement,
judicial and detention and corrections?

Subtitle B-State Accountability
 The following Tribes have requested re-assumption:
 Elk Valley (CA)
 Hoopa Valley (CA)
 Table Mountain (CA)
 White Earth (MN) has successfully had the DOJ re-

assume federal criminal jurisdiction

Subtitle C-Empowering Tribal
Law Enforcement and Government

Enhanced Sentencing Authority

Subtitle C-Empowering Tribal
Law Enforcement and Government
 Indian Civil Rights Act (“ICRA”)
 Federal law passed in 1968 (25 U.S.C. §1302);

 It includes most of the Bill of Rights and the 14th

Amendment from U.S. Constitution;
 Because Tribes were not parties to the U.S. Constitution
they are not subject to the restrictions the Constitution
places on federal and state governments;
 Congress passed ICRA in an effort to protect all “people”
(Indian and non-Indian) from arbitrary tribal government
practices.

Subtitle C-Empowering Tribal
Law Enforcement and Government
 Amends to the Indian Civil Rights Act §1302.
 1.(a) In General---No Indian tribe;
 (7) (A) require excessive bail, impose excessive fines

etc.
(B) except as provided for (C) impose sentence greater than 1
yrs. and $5,000 fine.
(C) except as provided for under (b) impose a sentence greater
than 3 yrs or a fine of $15,00
(D) impose a total penalty greater than 9 yrs.

Subtitle C-Empowering Tribal
 A Tribe may only exercise this enhanced sentencing

if:
 The defendant has a previous conviction of same or

comparable offense by any jurisdiction in U.S.; or
 Is being prosecuted for an offense comparable to an
offense that would be punishable by more than 1 yr. of
imprisonment if prosecuted by the U.S. or any of the
States; and

Subtitle C-Empowering Tribal
 The defendant is provided the right to effective

assistance of counsel at least equal to that guaranteed by
the U.S. Constitution; and
 At the expense of the tribal government, provide an
indigent defendant assistance of a defense attorney
licensed to practice law by any jurisdiction in the U.S.
that applies appropriate licensing standards and
effectively ensures the competence and professional
responsibilities of its licensed attorneys

Subtitle C-Empowering Tribal
Law Enforcement and Government
 The tribal court judge presiding over the applicable

criminal case--


(i) has sufficient legal training; and
(ii) is licensed to practice law in any jurisdiction in the United
States (state, federal or tribal); and

 Prior to charging the defendant make publicly available

the criminal laws, rules of evidence, criminal rules …of
the tribal government; and
 A record is maintained of the criminal proceeding
(audio or other recording.)

Subtitle C-Empowering Tribal
Law Enforcement and Government
 The defendant may be ordered to serve time in:
 (A) tribal correctional center
 (B) appropriate federal facility, at the expense of the U.S.
pursuant to the Bureau of Prisons “Tribal Prisoner Pilot
Project”;
 (C) state or local government facility approved per
agreement; or
 (D) in an alternative rehab center of the Tribe.

Subtitle C-Empowering Tribal
Law Enforcement and Government
 prior to charging the defendant the tribe must make

publicly available the criminal laws, rules of evidence,
criminal rules …of the tribal government;
 maintain a record of the criminal proceeding (audio or
other recording)

Subtitle C-Empowering Tribal
Law Enforcement and Government
 If a tribe does not exercise enhanced sentencing

jurisdiction these new requirements do not come into
play;
 So if a tribe does not sentence an Indian to more than

one year they do not need to provide the added
protections under the TLOA.

Indian Law and Order Commission
 Subtitle C §235—INDIAN LAW AND ORDER

COMMISSION
 Amends the Indian Law Enforcement Reform Act by

adding new Section 15: Indian Law and Order
Commission





9 member Commission appointments by the President,
Majority Leader of the Senate, Minority Leader of the Senate,
Speaker of the House and Minority Speaker of the House
Life time appointment
Commissioned to do a study within 2 years from passage of
TLOA

Indian Law and Order Commission
 On November 12, 2013 the Commission issued its

report with several recommendations;
 https://www.indianlawandordercommission.com/rep
ort/
 The report will be submitted to the President and
Congress.

Commission Recommendations
 Congress should eliminate the Office of

Justice Services (OJS) within the
Department of the Interior Bureau of Indian
Affairs, consolidate all OJS criminal justice
programs and all Department of Justice
Indian country programs and services into a
single “Indian country component” in the
U.S. Department of Justice

Commission Recommendations
 Congress and the executive branch

should direct sufficient funds to Indian
country law enforcement to bring
Indian country’s coverage numbers into
parity with the rest of the United
States.

Commission Recommendations
 Tribes would be allowed to opt out immediately, fully

or partially, of Federal Indian country criminal
jurisdiction and/or congressionally authorized State
jurisdiction, except for Federal laws of general
application;
 Congress should establish a new Federal circuit court,

the United States Court of Indian Appeals;

Commission Recommendations
 The opt-out would necessarily include

opting out from the sentencing restrictions
of the Indian Civil Rights Act (IRCA), tribes
may find guidance in the well-developed
sentencing schemes at the State and Federal
levels.

Commission Recommendations
 Funding should be made equally available to:
 a) Tribes whose lands are under Federal criminal
jurisdiction and those whose lands are under State
jurisdiction through P.L. 83-280;
 b) Tribes that contract or compact under P.L. 93-638
and its amendments or not; and
 c) Tribes that do or do not opt out (in full or in part)
from Federal or State criminal jurisdiction

Commission Recommendations
 To generate accurate crime reports for Indian country,

especially in Tribal areas subject to P.L. 83-280,
Congress should amend the Federal Bureau of
Investigation (FBI) Criminal Justice Information
Services reporting requirements for State and local law
enforcement agencies’ crime data to include
information about the location at which a crime
occurred and on victims’ and offenders’ Indian status.

Commission Recommendations
 Create a federally subsidized insurance

pool or similar affordable arrangement
for tort liability for Tribes seeking to
enter into a deputation agreement for
the enforcement of State law by Tribal
police;

Commission Recommendations
 For Tribal officers using a SLEC, amend the

Federal Tort Claims Act to include
unequivocal coverage (subject to all other
legally established guidelines concerning
allowable claims under the Act), not subject
to the discretion of a U.S. Attorney or other
Federal official;

Violence Against Women Act
 The 2013 Reauthorization of the Violence Against

Women Act (VAWA) brought major change to tribal
criminal jurisdiction;

 Remember Oliphant v. Suquamish Tribe, 435 U.S.

191 (1978) holding tribes cannot prosecute or
punish non-Indians

Reauthorization Provides
 A tribe can now exercise criminal jurisdiction
over non-Indians who commit:
 Domestic violence;
 Dating violence; or
 Violate a protection orders in “Indian

Country” (as defined by 18 USC 1151).

Requirements …
 Remember under the TLOA a tribe does not need to

provide all of the new protection afforded an Indian
defendant unless they are subject to more than one
year of incarceration.
 Under the VAWA all the protections under the TLOA

come into play if the non-Indian could be incarcerated
for one day.

There are Requirements
 A threshold determination is that the non-Indian

defendant must have sufficient ties to the tribal
community:
 (1) resides in Indian country;
 (2) is employed in Indian country;
 (3) is the spouse or intimate partner of an Indian

residing in Indian country; or
 (4) is a spouse or intimate partner of a tribal member.

Requirements …
 Remember the tribal court must ensure:
 Effective assistance of counsel

 Free, appointed, licensed attorneys for indigent

defendants
 Law-trained licensed judge
 Laws, rules of evidence, and procedures must be
publicly available
 Proceedings must be recorded

Requirements …
 Major Challenge: Tribal court must

provide the right to a trial by an impartial
jury who are drawn from sources that
reflect a fair cross-section of the
community and that do not systematically
exclude any distinctive group in the
community, including non-Indians

Requirements …
 The Tribal court must ensure anyone detained

under VAWA’s special DV criminal jurisdiction is
“timely notified” of right to file for a writ of
habeas corpus in federal court.

Conclusion
 A lot of changes;
 New Beginnings ; and

 New Partnerships

