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Background

In the mid-1970s, a Congressional investigation revealed that approximately 25% - 35% of all Indian children were removed from their families by state child welfare agencies and state courts and placed in foster or adoptive homes and institutions, and that the majority of these placements were in off-reservation, non-Indian homes.  In California, Indian children were eight times more likely to be removed from their families than non-Indian children and more than 90% were placed in non-Indian homes.  Congress determined that Indian children who had been placed for adoption into non-Indian homes frequently suffered serious adjustment problems during adolescence.
 

The federal Indian Child Welfare Act (ICWA)
 was enacted in 1978 to remedy this situation and to “protect the best interests of Indian children and to promote the stability and security of Indian tribes and families….”
  In doing so, Congress expressly recognized that the states “often failed to recognize the essential tribal relations of Indian people and the cultural and social standards prevailing in Indian communities and families” and that the removal of Indian children was “often unwarranted.”
 

The ICWA establishes minimum standards that state courts must follow when removing and placing Indian children in foster or adoptive homes -- standards that are designed to reflect the unique values of Indian culture.
  The ICWA does not prevent Congress or any state from establishing higher standards and expressly recognizes that where Congress or a state has done so, the higher standards shall prevail.

The ICWA has never been amended but is supplemented by federal regulations governing notice and the funding and administration of tribal Indian child and family service programs authorized under the ICWA.
  The Department of the Interior, Bureau of Indian Affairs, has also issued Guidelines for State Courts; Indian Child Custody Proceedings.
  Although the Guidelines do not have binding legislative effect, they are regarded by California courts as “entitled to great weight” and as persuasive authority.

Congress’ authority to enact laws singling Indians out for unique treatment – like the ICWA -- has been consistently upheld by the United States Supreme Court.  Recognizing that Indian tribes have a unique legal status under federal law and that the Constitution gives Congress plenary power to treat Indians as a separate people, the Court has characterized such distinctions as being of a political rather than racial nature when they target Indians as members of “quasi-sovereign tribal entities” rather than Indians as a racial group.
  The ICWA incorporates this political distinction by limiting its application to custody proceedings involving Indian children who are either: 1) members of an Indian tribe; or 2) eligible for membership in an Indian tribe and the biological child of a tribal member.

Summary of the ICWA

The ICWA applies in child custody proceedings involving termination of parental rights to an Indian child or any action removing an Indian child from his or her parent or Indian custodian
 for foster care or guardianship were the parent or Indian custodian cannot have the child returned upon demand.
 In California, this includes any proceeding involving a foster care placement, guardianship or adoption in a juvenile court, or a guardianship or adoption proceeding under the Probate Code or Family Code.  The ICWA does not apply to custody disputes between parents in dissolution proceedings. 
The ICWA only applies to custody proceedings involving Indian children who are either: 1) members of an Indian tribe; or 2) eligible for membership in an Indian tribe and the biological child of a tribal member.

 Among the Act’s key provisions are the following:

· A tribe has exclusive jurisdiction over child custody proceedings involving Indian children who reside within the tribe’s reservation or who are wards of the tribal court, unless Congress delegated jurisdiction to the state.

· A tribe that has been divested of exclusive jurisdiction over Indian child custody proceedings under federal law may petition the Secretary of Interior to reassume such jurisdiction.

· With respect to custody proceedings involving Indian children who neither reside on an Indian reservation nor are wards of a tribal court, the state court must transfer the case to tribal court upon the petition of either the child’s parent, Indian custodian or tribe, unless there is good cause not to do so or a parent objects.

· The state court must decline jurisdiction over an Indian child custody proceeding if the person seeking custody improperly removed the child from his or her parent or Indian custodian or improperly retained custody after a visit or temporary relinquishment.

· The Indian child’s Indian custodian and tribe have the right to intervene at any point in a state child custody proceeding.

· Tribal acts, records and judicial proceedings applicable to Indian child custody proceedings are entitled to full faith and credit to the same extent that the acts, records or judicial proceedings of another state would be.

· In any involuntary proceeding where the court knows or has reason to know an Indian child is involved, notice must be provided to the parent, Indian custodian and tribe at least ten days prior to a proceeding, and the parent, Indian custodian or tribe has the right to examine all documents filed with the court and to request a continuance of up to twenty days to prepare.
 

· An indigent parent or Indian custodian has the right to court-appointed counsel.

· A party seeking to effect a foster care placement, guardianship or termination of parental rights must show that active efforts have been made to reunify the family and such efforts have failed.

· The court cannot terminate parental rights without proof “beyond a reasonable doubt,” or order foster care or guardianship without “clear and convincing evidence,” including the testimony of a qualified expert, that continued custody by the child’s parent or Indian custodian is likely to result in serious emotional or physical damage to the child.

· Preference must be given to placement with extended family members, other tribal members, other Indian families, or homes approved or specified by the child’s tribe, in the absence of good cause or a tribal preference order to the contrary.

· The standards to be applied in meeting the placement preferences must be the prevailing social and cultural standards of the family’s Indian community.
 

· When a parent or Indian custodian voluntarily consents to a foster care placement, guardianship or termination of parental rights, such consent must be voluntary, in writing, given at least ten days after the birth of the child, and recorded before a court judge to be valid.

· A parent who has voluntarily consented to foster care or guardianship may withdraw such consent at any time; a parent who voluntarily consented to a termination of parental rights or adoption may withdraw such consent at any time prior to a final decree of termination or adoption and even up to two years after if the consent was obtained through fraud or duress.

· Proceedings violating certain provisions of the ICWA are subject to invalidation.

· The state must keep records of Indian child placements and provide them to the Secretary of the Interior and the child’s tribe.

· An Indian adult who was adopted as a child may unseal their adoption records for the purpose of protecting any rights flowing from their tribal affiliation.

The ICWA also contains grant provisions for the establishment of on- and off-reservation child welfare programs and authorizes agreements between states and tribes for the care and custody of Indian children and jurisdiction over Indian child custody proceedings.

State Law 

California law contains a number of scattered provisions dealing with Indian child custody proceedings.  

Probate Code:

The Probate Code’s only reference specific to Indian child custody proceedings is found in  Section 2112, which merely states that where “Title 25 of the United States Code (Indians)” applies to a guardianship or conservatorship proceeding, the provisions of the Probate Code are subject to Title 25 and, if inconsistent with Title 25, are superseded by it.

Family Code:

The Uniform Child Custody Jurisdiction and Enforcement Act requires state courts to recognize and enforce tribal child custody determinations and tribal jurisdiction to the same extent that it would recognized the jurisdiction and orders of another state. 
  The Act, however, does not apply to Indian child custody proceedings to the extent that such proceedings are governed by the ICWA.
  Similar provisions recognizing tribes as having the same status as another state of the United States are found in the Uniform Interstate Family Support Act
 and the Uniform Interstate Enforcement of Domestic Violence Protection Orders Act.

The above Family Code provisions would normally be triggered in inter-parental custody disputes in dissolution proceedings, to which the ICWA does not apply.  The remaining Family Code provisions to be discussed here necessarily apply in ICWA cases because they concern termination of parental rights and adoption.

For example, Section 7810 affirms that it is in the interests of Indian children to have their tribal membership and connection to the tribal community encouraged and protected and that state courts must take this into consideration when determining the best interest of the Indian child.  Moreover, it recognizes that the child’s tribal membership or eligibility for membership constitutes a significant political affiliation with the tribe.  Section 7810 reminds state courts that application of the ICWA in Indian child custody proceedings is mandatory.
    

Section 7950 prohibits state-funded entities from discriminating on the basis of race, color or national origin in making foster care placements and affirms that the prohibition does not limit application of the ICWA.  Similarly, Section 8708 prohibits the Department of Social Services and licensed adoption agencies from discriminating against prospective adoptive placements on the basis of race, national origin or color and affirms that the application of the ICWA is unaffected by the prohibition.  Section 8709 also affirms that the Department’s discretion to consider the child’s religious background in determining the appropriate placement does not affect the application of the ICWA.  

Section 7660.5, which permits presumed fathers to waive their rights in voluntary adoption proceedings, affirms that the father’s consent must be executed in accordance with the ICWA in the case of an Indian child and that the waiver does not affect the child’s tribe’s rights under the ICWA.  

Section 8619 requires the California Department of Social Services to adopt rules and regulations to ensure, in the case of a voluntary adoption, that birth parents of Indian ancestry provide sufficient information to enable the Department to obtain a Certificate of Degree of Indian Blood (CDIB) from the Bureau of Indian Affairs.  (These CDIB cards are used to establish eligibility for federal or tribal programs and services for Indians.) 
Section 8620 requires that notice be given to the child’s tribe in voluntary adoption proceedings and affirms that the tribe has the right to intervene in such proceedings.  It also recognizes that tribes may enter into agreements with adopting parents to permit continuing contact between the child and the tribe.  Section 8620 also requires parents of an Indian child to be informed of their right to withdraw their consent to an adoption at any time prior to the making of a final order for termination of parental rights or adoption.  Finally, Section 8620 requires civil penalties to be assessed against persons other than a birth parent who knowingly and willfully take action to conceal the child’s Indian status or remove the child from California for the purpose of avoiding notice being given to the child’s tribe.

Welfare and Institutions Code:

The Welfare and Institutions Code, which addresses, among other matters, juvenile dependency and juvenile delinquency proceedings in California, contains a number of provisions specific to Indian child custody proceedings.  These include provisions that:
· authorize the Director of the Department of Social Services to enter into tribal-state agreements under Section 1903 of the ICWA (§§10553.1 – 10553.3) and the Department to delegate child welfare services or AFDC-FC foster care payment duties to a tribe operating under such an agreement (§§272 and 275);
· recognize tribal social workers operating under a tribal-state agreement as having the same county social workers and probation officers (§§215 and 306);

· attempt to meet the ICWA’s notice requirements (§§290.1-297);

· require 24-hour notice of an Indian child’s removal be provided to a tribe that has reassumed exclusive jurisdiction over on-reservation Indian child custody proceedings and that the proceeding be transferred to the tribe within 24 hours upon confirmation from the tribe that the child is an Indian child (§305.5);
· are identical to Section 7810 of the Family Code (§360.6; see above);

· affirm that the social worker may place a dependent child in a home or facility authorized under the ICWA (§361.2(e)(7));

· authorize a criminal record exemption to be granted in certain circumstances upon the request of a tribe to permit placement into a tribally-designated Indian home (§361.4);

· establish a preference for placement of delinquents with tribal members when relative placements are not available (§727.1); and
· require AFDC-FC foster care payments to be provided for children placed in foster care under the ICWA (§11401).
These provisions are supplemented by Rule 1439 of the California Rules of Court, which reiterates the minimum standards applicable to juvenile courts under the ICWA.  Rule 1439 also clarifies some issues raised by the ICWA.  For example, Rule 1439 contains provisions that:
· define who may be considered a “qualified expert witness” (Rule 1439(a)(10));

· affirm that ICWA applies to delinquency proceedings when the child is at risk of entering foster care or is in foster care (Rule 1439(b));

· affirm that the court, the county welfare department and the probation department have an affirmative and continuing duty to inquire as to whether a child is or may be an Indian child and clarifying what circumstances constitute probable cause to believe the child is an Indian child (Rule 1439(d));

· clarify who may make a determination that a child is an Indian child (e.g., the tribe, the Bureau of Indian Affairs or the court) and under what circumstances they are authorized to do so (Rule 1439(g)); and
· require that “active efforts” to reunify the family include efforts to utilize available tribal resources (Rule 1439(i)(4)(B) and (l)).
Other juvenile court rules touch on Indian child custody proceedings as well.  For example, Rule 1410 affirms that tribal representatives are among those who are entitled to be present during a juvenile court proceeding.  Rule 1412 affirms the tribe’s right to intervene and clarifies that the tribe may appear either by counsel or by a designated representative.  Rule 1412 also authorizes the court to permit tribal participation in the proceedings even when a tribe does not intervene as a party.

This overview of state law demonstrates that California lacks a cohesive statutory framework for handling Indian child custody proceedings.  Although the ICWA can apply to proceedings under the Probate Code, the Family Code and the Welfare and Institutions Code, these Codes provide only a handful of ICWA-specific provisions.  Even where ICWA is addressed, the Codes vary widely in how extensively they do so.  The only provision common to two of the Codes, i.e., Section 7810 of the Family Code and Section 360.6 of the Welfare and Institutions Code, is notably missing from the Probate Code. Moreover, Rule 1439 of the California Rules of Court, which provides more comprehensive guidance to state courts, is only applicable to juvenile court proceedings.
Compliance Issues

A recently issued report from the United States Government Accountability Office (GAO) affirms that states, including California, struggle with a number of issues in complying with the ICWA, while at the same time it highlights that the scope of the problem cannot be assessed because states are not required to collect data specifically on children and families subject to the ICWA.
   Of the 50 states surveyed by the GAO, only five states collected automated data on children subject to the ICWA in 2003.
The compliance issues identified in the GAO’s report include:

· delays and errors in identifying a child’s Indian status caused by: 

· insufficient information being gathered by social workers;

· provision of imprecise information by families;

· delays in tribal responses;

· failure to enquire based on erroneous prejudgments about what an Indian child looks like or what kind of name an Indian child is expected to have or not to have;

· BIA’s inability to provide meaningful assistance in identifying a child’s Indian status;

· application of the “existing Indian family” exception;

· shortage of Indian foster and adoptive homes, which can be attributed in part to:

· Indian homes being rejected for failure to meet physical standards required by state licensing standards;

· difficulties in obtaining criminal record exemptions;

· reluctance of some Indian families to open themselves up to a state licensing process viewed as intrusive and insensitive;

· limited state and tribal resources to recruit Indian foster and adoptive homes;
· lack of direct tribal access to Title IV-E foster care funds;

· late identification of preferred placements and reluctance of courts to move a child once placed with non-preferred placement;

· failure of county child welfare workers to work collaboratively with tribes to identify placements and culturally appropriate reunification services;

· state law’s emphasis on adoption as a permanency goal overrides tribal cultural standards regarding other appropriate permanent plans;

· resistance of some state courts to granting requests for transfer to tribal court;

· failure to make “active efforts” to reunify the family;
 and

· failure of judges to make a meaningful distinction between the “beyond a reasonable doubt” standard applicable to termination of parental rights findings under ICWA and the lesser state law standard.

Additional evidence of compliance problems can be found in the decisions of the California Court of Appeals.  By far the most common problem is failure to comply with the notice requirements of the ICWA.  Since 2000 alone, there have been more than 30 published decisions -- and 270 non-published decisions – issued by the Court of Appeals. The vast majority of these appellate decisions concern notice.  Since improper notice is grounds for invalidation of the proceedings, the failure of state courts and county agencies to provide proper notice is a significant problem.

This informational hearing will explore these and other compliance problems and proposed legislative solutions to them.
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