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MEMORANDUM
	To:
	Interested Persons

	From:
	Joanne Willis Newton, Senior Staff Attorney

	Subject:
	Update on Status of SB 678

	Date:
	August 26, 2005


The following is a summary of recent activity relating to SB 678, the bill to improve compliance with the Indian Child Welfare Act (“ICWA”) by amending the California Family Code, Probate Code and Welfare and Institutions Code.  
Legislature’s Actions:

SB 678, introduced on February 22, 2005, was passed by the Senate Judiciary Committee on August 23, 2005, after three postponed hearings.  The vote was 5 ayes, 1 no (Ackerman) and 1 abstention (Morrow).
The hearing originally scheduled for August 16 was postponed with just one day’s notice after we were informed that the Committee would not pass the bill unless we negotiated amendments with the key players who had opposed the bill (i.e., Academy of California Adoption Lawyers, California Association of Adoption Agencies and Family Connections Adoptions) or expressed concern about it (i.e., County Welfare Directors Association of California (CWDA)).  I believe the Committee’s position was driven their concern that there had consultation on the bill outside of Indian Country had been inadequate given the comprehensive scope of the bill.
In a negotiation session that lasted from 1:00 – 10:00 p.m. on August 17, Senator Ducheny, her staff and several attorneys from California Indian Legal Services (i.e., Kimberly Cluff, Mike Pfeffer and Jenny Kim), as well as Tim Seward (General Counsel for the Washoe Tribe) and Meredith Drent (Counsel for the Morongo Band),  met with representatives of the opposing parties and other concerned parties (i.e., CWDA, California State Association of Counties,  Children’s Advocacy Institute, National Center for Youth Law, California Department of Social Services and Judicial Council) to negotiate in good faith on further amendments to the bill.

Many issues were resolved to the satisfaction of all the parties.  There are, however, some key issues that remain open for further discussion.  Nevertheless, the Senate Judiciary Committee was willing to move the bill forward based on the representations of the parties that they would continue good faith negotiations on the bill.

The bill was referred to the Senate Committee on Appropriations for a hearing on August 25 and passed,  but it was put “on suspense” and re-referred to the Appropriations Committee, as is standard for bills involving more than $125,000  in projected annual costs.  The Appropriations Committee is expected to take the bill off suspense in the next few days and refer the bill to the Senate floor for a vote before the legislative session ends on September 9, 2005.  The bill will then work its way through the Assembly when the new session begins on January 4, 2006.

Amendments:
The bill has been amended four times to date.   The original bill and subsequent amended versions can be viewed at:

 www.leginfo.ca.gov/cgi-bin/postquery?bill_number=sb_678&sess=CUR&house=B&author=ducheny
The May 9 and June 20 amendments were summarized in an earlier memorandum, which can be viewed at “www.calindian.org/tribalalert07.06.05.status.doc”.  The following is a summary of subsequent amendments.
August 1, 2005:

The bill was amended at the Senator’s request in an attempt to satisfy some of the concerns expressed by the CWDA and to include further compliance issues not previously addressed.  Many of the changes did not affect the intent of the provisions but rather were made to more closely mirror the language used in the ICWA, federal regulations, BIA Guidelines and Rules of Court to avoid the inference that a different meaning was intended.  Substantive changes were limited to the following:
· Amend each Code to clarify that if the Indian child’s designated tribe changes during a proceeding because the child subsequently becomes enrolled in a different tribe, actions taken based on the prior designation continue to be valid.  (See Sec. 1, 17 and 33 of the bill as amended.) 
· Amend the Family Code to clarify that the failure of the prospective adoptive parents and birth relatives or a tribe to reach an agreement relating to postadoption contact is not in and of itself evidence of bad faith on the part of the adoptive parents.  (See Sec. 10 of the bill as amended.)

· Amend the Welf. & Inst. Code to state that a court may accept a declaration or affidavit from a qualified expert witness in lieu of testimony only if the parties have knowingly, intelligently and voluntarily consented in writing.  (See Sec. 38 of the bill as amended.)
· Amend the Welf. & Inst. Code to include examples of what constitutes or does not constitute good cause not to transfer jurisdiction to the tribe, as taken from the BIA Guidelines, but also clarifying that it is not unreasonable delay for a party to wait until reunification efforts have failed and terminated before seeking a transfer.  (See Sec. 47 of the bill as amended.)

· Amend the Welf. & Inst. Code to clarify that a P.L. 280 tribe need not have petitioned the Secretary of Interior to reassume jurisdiction under Section 1918 of the ICWA in order to exercise transfer jurisdiction under Subsection 1911(b) of the Act.  (See Sec. 47 of the bill as amended.)
· Amend the Welf. & Inst. Code to clarify that the Indian child’s domicile or residence is determined by that of the parent, guardian or Indian custodian with whom the child maintained his or her primary place of abode at the time the proceeding commenced.  (See Sec. 47 of the bill as amended.)

· Amend the Welf. & Inst. Code to clarify that a party may waive the requirement for producing evidence of the likelihood of serious damage only when the waiver is made knowingly, intelligently and voluntarily.  (See Sec. 51 of the bill as amended.)
· Amend the Welf. & Inst. Code to include the BIA Guidelines provision that the Indian child’s extraordinary physical or emotional needs may constitute good cause to deviate from the placement preferences. (See Sec. 52 of the bill as amended.)

· Amend the Welf. & Inst. Code to clarify that it is the party asserting good cause who bears the burden of establishing good cause not to transfer jurisdiction to the tribe or  good cause not to follow the placement preferences (See Sec. 47 and 52 of the bill as amended.)

· Amend the Welf. & Inst. Code to state that “active efforts” must be assessed on a case-by-case basis (rather than the vague statement that they must constitute more than “reasonable efforts”) and that the specific examples of active efforts are guidelines for the court and social workers rather than mandatory in all cases.  (See Sec. 54 of the bill as amended.)
August 22, 2005:

These amendments were negotiated with opponents and other concerned parties on August 17, 2005.

· The provision in each Code stating that ICWA supersedes inconsistent provisions of the Adoptions and Safe Families Act and state law was deleted.  Note:  Application of statutory rules of interpretation should still lead to the same result.  (See Sec. 1, 16 and 28 of the bill as amended.)
· The provision in each Code concerning the information to be included in ICWA notices was amended to clarify that certain required information need only be provided “if known.”  (See Sec. 1, 18 and 31 of the bill as amended.)
· Provisions in each Code concerning the right of indigent parties to court-appointed counsel that may have expanded on state law were amended to clarify that counsel need only be appointed when required by the ICWA.  (See Sec. 1, 19 and 45 of the bill as amended.)
· The provision in each Code permitting abbreviated notice content after a tribe has intervened was amended to also permit abbreviated notice content after a tribe confirms that the child is an Indian child.  (See Sec. 1, 18 and 31 of the bill as amended.)
· The provision in each Code authorizing standing for tribes in situations where a child has Indian ancestry but does not meet the definition of Indian child was stricken without prejudice to work out some of the concerns regarding disclosure of court records to non-parties in confidential proceedings. (See former Sec. 1, 20 and 46.)
· Section 2 of the bill was deleted and the ICWA standard it contained incorporated in the subsequent section of the bill (now Section 2).

· The Family Code provision concerning awarding custody to a non-parent over the objection of a parent was amended to permit emergency temporary custody orders without adhering to the ICWA’s placement preferences or evidentiary standards, provided the court sets a hearing date within 90 days to issue further orders in compliance with the ICWA’s requirements.  (See Sec. 2 of the bill as amended.)

· The provision in the Family Code aimed at compelling good faith negotiation of postadoption agreements was stricken without prejudice to allow further consideration of how to limit its application to Indian child custody proceedings without discouraging prospective adoptive parties from expressing a willingness to enter into such agreements.  (See former Sec. 10.)

· The provision of the Welf. & Inst. Code requiring advance service of hearing reports was deleted.  However, it should be noted that the Welf. & Inst. Code already requires at least 10-days advance service for certain hearings in all proceedings (not just Indian child custody proceedings) and case law requires advance service in other situations as a matter of due process.  (See Sec. 33 of the bill as amended.)
· The provision of the Welf. & Inst. Code regarding expert witness qualifications was amended to replace the existing language with the criteria from the BIA Guidelines.  Additional subsections suggesting the court or any party contact the child’s tribe or the BIA for assistance in locating a qualified expert witness and requiring informed consent for the use of declarations or affidavits in lieu of testimony were retained.  (See Sec. 35 of the bill as amended.)
· The provision of the Welf. & Inst. Code regarding transfer of jurisdiction to the tribe was amended to include additional examples of good cause not to transfer from the BIA Guidelines.  (See Sec. 44 of the bill as amended.)

· The provision of the Welf. & Inst. Code regarding placement preferences was amended to delete new language that would have required the child or parent opposing application of the placement preferences to establish that such placement would be harmful to the child.  (See Sec. 48 of the bill as amended.)

· The provision of the Welf. & Inst. Code regarding placement preferences was amended to delete the “clear and convincing evidence” standard of proof for establishing good cause to deviate from the placement preferences.  (See Sec. 48 of the bill as amended.)
· The provision of the Welf. & Inst. Code deleting the sunset date of 2010 for tribal requests for criminal background exemptions was deleted.  The Senate Judiciary Committee consultant stated that sunset provisions cannot be removed unless the date is pending in the near future.  (See former Sec. 53 of the bill.)

· The provision of the Welf. & Inst. Code concerning exceptions to termination of parental rights was amended by:

· Deleting the reference to Indian custodians and guardians in the exception applicable when the parent has a beneficial relationship with the child.  (Since it only applies to termination of “parental” rights, the existing reference to guardians was nonsensical.)
· Deleting the bill’s amendment to the sibling relationship exception, which was not specific to Indian child custody proceedings.

· Deleting the bill’s exception applicable when the child is placed with a fit and willing relative, which was not specific to Indian child custody proceedings.  Note:  the bill’s exceptions specific to Indian child custody proceedings were retained, including the exception applicable when the tribe has identified an alternative permanent plan, including placement with a fit and willing relative.  (See Sec. 51 of the bill as amended.)

Pending Issues:

The following is a summary of the issues that were deferred for further discussion with the opposition and concerned parties.  It is hoped that the discussions will continue this fall and be resolved before the bill is introduced in the Assembly in January 2006.  Please feel free to contact me if you would like more information.
· The bill currently contains an urgency provision, meaning that it will take effect immediately when it passes.  The Judicial Council is concerned that it will not have sufficient time to develop the forms needed for Family Code and Probate Code proceedings (i.e., the notice forms) and has asked for delayed implementation of the provisions affecting those proceedings.

· The CWDA has requested language that would keep confidential the addresses and phone numbers of parties receiving ICWA notices where safety may be jeopardized by the release of such information in domestic violence situations.
· The provision in the Family Code aimed at compelling good faith negotiation of postadoption agreements was stricken without prejudice to allow further consideration of how to limit its application to Indian child custody proceedings without discouraging prospective adoptive parties from expressing a willingness to enter into such agreements.

· The provision in each Code authorizing standing for tribes in situations where a child has Indian ancestry but does not meet the definition of Indian child was stricken without prejudice to work out some of the concerns regarding disclosure of court records to non-parties in confidential proceedings. 
· The provision of the Welf. & Inst. Code stating that more than one CASA program per county may be funded if one is a tribal program will entail further discussion with the Judicial Council concerning funding issues.

· The language in the Welf. & Inst. Code recognizing that the failure to request a transfer to tribal jurisdiction until after reunification services have failed and been terminated is not “in and of itself, necessarily … an unreasonable delay” will be refined with the CWDA.
· Provisions regarding requirements for emergency removals will be amended or inserted to more closely mirror ICWA’s and BIA Guidelines’ emergency removal provisions.

· The Welf. & Inst. Code provision regarding “active efforts” will be reviewed further to ensure that the examples listed to not become mandatory checklists for all cases.

· At Senator Kuehl’s request, the exception to termination of parental rights for Indian children applicable when termination would substantially interfere with the child’s connection to his or her tribal community will be considered further.

Support Still Needed:
Despite this initial success with the Senate Judiciary Committee, there is still a critical need for supporters to apply their efforts to the passage of this bill.  (The list of supporters and opponents is posted and updated regularly at www.calindian.org.)  Please continue to submit letters or resolutions in support of the bill and contact your local Senators and Assembly members to urge their support for the bill. Since the Senate will be voting on the bill some time between August 29 and September 9, it is important that you act quickly.
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