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STATE OF CALIFORNIA-HEALTH AND WELFARE AGENCY

DEPARTMENT OF SOCIAL SERVICES
744 P Street, Sacranento, CA95814

-68-

March 24, 1989

ALL COUNTY LETTER NO 89-26

TO ALL COUNTY VELFARE DI RECTCRS
ALL PUBLI C AND PRI VATE ADCPTI ON AGENC ES
ALL SDSS ADCPTI ONS DI STRI CT CFFI CES

SUBJECT: 1. REVI SED | NDI AN CHI LD WELFARE ACT PROCEDURES
SUPERSEDES ACL No. 85-113, DATED NOVEMBER 8, 1985

2. | ND AN CH LD WELFARE ACT (I CwWA) - TRI BAL
NOT1 FI CATI ON

The purpose of this letter is threefold:

First, it is toinformCounty Wl fare Departnments (CWs) and
adoption agencies of recent information fromthe Bureau of | ndian
Affairs (BIA) regarding the applicability of the Indian Child

Wl fare Act (1CWA) to children who are nenbers of non-federally
recogni zed tri bes.

Second, it infornms adoption agencies of changes in procedures
necessary to request | COM determnations for children who are in
adoption planning. The latter changes were agreed upon between the
Bl A and the State Departnent of Social Services' (SDSS) Adoptions
Branch and will necessitate revisions to current | QM adoption
procedures.

Third, in response to questions received by the Department, this
letter provides clarification on when the federally recogni zed
Indian tribe isto be notified of pendi ng adoption proceedi ngs whi ch
are subject to provisions of the | CWA

1. REVISED INDIAN CH LD WELFARE ACT PROCEDURES

The nmaj or change which i npacts both adopti on agenci es and C\Ds
whi ch provi de services to children who have possi bl e I ndi an
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heritage regards the applicability of the ICM to children that
are nenbers of non-federally recognized Indian tribes. The Bl A
recently provided the Departrment with a new interpretation of
"Indian Child" issued by the U S. Department of Interior,

Washi ngton, D.C., which states that children who are nmenbers of
non-federal |y recognized Indian tribes are not eligible for the
protections of the ICM. A listing of federally recognized
tribes is contained in the Federal Register, Volune 51, No.

132, dated Thursday, July 10, 1986. Copi es can be obtai ned by
witing to the Superintendent of Documents, Governnent Printing
Ofice, Washington, D.C. 20402-9371. For tribes aboriginal to
California which do not appear on this list, the Bl A Agency
Ofice will determne whether the tribe is federally recogni zed
for purposes of the | CWA

For QADs, this neans that Child Wl fare Services/Indian Child
Wl fare Act regul ations nust be followed only when providing
services to Indian children who belong to, clai mmenbership in,
or who are believed to be eligible for menbership in, a federally
recogni zed Indian tribe. Wen child welfare services (CW\5) are
provided to Indian children of non-federally recogni zed Indi an
tribes, all other OA5 regul ations are to be followed; the only
change is that the specific ICWA-rel ated regul ati ons do not
apply. Adoption agencies are still required by California Qvil
Code Section 224a to request a Certificate of Degree of Indian
Bl ood (CDIB) for every child whose Indian heritage has been
verified, regardl ess of whether or not the |COM applies to the
chi | d.

Sinply stated, an Indian child may not be subject to the
requirenents of the | CWA yet still be eligible for a CRB.

The second change is that effective immediately the Departnment's
Adoptions Branch will decide if there is sufficient infornation
on the AD 4311 with which to determne the ICM' s applicability
or eligibility for a CRIB. This determ nati on was previously nade
by the BI A Sacranento Area O'fice before they forwarded the
information on to the tribe, BIA Agency Ofice or out-of-state
Area Ofice. If there IS NOT sufficient information, the
Departnent will return the formto the public/private adoption
agency stating there is insufficient information to determ ne

I ndian heritage and that a CDBis not being requested. If there
IS sufficient information, the Departnent will forward the AD
4311 directly to the Indian tribe or appropriate Bl A Agency
Ofice if the designated tribe is federally recogni zed for
deternmination of the applicability of the ICWA and a CDIB; and to
the tribe, BIA Agency Ofice or out-of-state BIA Area Ofice for
a CBonly, if the tribe is non-federally recogni zed.
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Li sted bel ow are the procedures that nust be fol |l owed during
adoption planning to inplenment these and ot her changes agreed
upon with BIA Instructions for County Wl fare Departments/County
VWl fare Services' Prograns are enunerated in Section A which have
NOT changed. Instructions for adoption agencies are contained in
Section B whi ch have changed.

Section A° County Wlfare Departnents'
Procedures-Child Wl fare Services

The County Wl fare Departnment sends to the
Bl A Sacranento Area Ofice:

A Conpl eted SOC 318 form (Request for
Confirmation of Child' s Status as Indian);

NOTE: The caseworker's nane, tel ephone nunber
(i ncluding area code) and conpl ete
agency address must be noted in the

spaces provided on the SCC 318.

B. A photocopy or copy of the child' s state-
certified birth certificate; and

C. A signed and notarized paternity statemnent
of the alleged natural father, if the father
is The identified Indian parent.

The Bl A Sacranento Area O fi ce:

A Forwards the IOM referral submtted by the
County Welfare Departnent to the

appropriate tribe, BlIA agency office, or
out-of -state Bl A area office;

B. Instructs the receiving tribe, BlIA agency
office or out-of-state BIA area office to
respond directly to the County Wl fare
Depart nent;

C. Transmits a copy of the referral letter to
t he requesting County Wl fare Departnent;

D. Does not retain a copy of the | OM requests
but retains only a copy of its referral

letter forwarded to the tribe, BIA agency
office, or out of-state Bl A area office; and

E. Does not provide any further nonitoring or
liaison activity regarding the | M case.
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Upon recei pt of the informati on forwarded
fromthe Bl A Sacranento Area O'fice, the tribe,
Bl A agency office, or out-of-state Bl A area
of fice:

A Reviews the referred information to
det erm ne whet her the subject child cones
within the provisions of the | CWA

B. Requests additional information fromthe
referring County Welfare Departnent if nore
information is required to nmake the | OM
determ nation; and

C. Provides witten docunentation to the County
V| fare Department on the applicability of the | CWA
to the designated child.

The County Wl fare Departnment shall naintain

witten docunmentation in the child s case record.

Section B: Adoption Agencies' Procedures

Adopti on agenci es that provide relinqui shnent and i ndependent
adoptions services shall conply with the follow ng procedures.

Adopti on agency sends the State Departnment of

Soci al Services (SDSS) Adoptions Branch for ever child
claimng I ndian heritage:

A

A conpl eted form AD 4311, Information on Anerican
Indian Child (Adoption Program), with the

casewor ker's name, tel ephone nunber (including area
code), and conpl ete agency address indicated in the
spaces provided on the form

NOTE: Attached is a list of suggested questions
that the caseworker can ask which will assist in
conpl eti ng the AD 4311. These questi ons were
received fromthe Bl A Sacranento Area Ofi ce.

A phot ocopy or copy of the child' s birth
certificate; and

A signed and notarized paternity statement of the
al l eged natural father, if the father is the
identified Indian parent.

SDSS Adopti ons Branch:
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WII reviewthe AD 4311 for conpl et eness;

WIl determ ne whether there is sufficient

information for an I ndi an determ nati on

If there is NOT sufficient information, the SDSS

Adoptions Branch will return the AD 4311 to the
adopti on agency.

If there | S sufficient information, the SDSS

Adoptions Branch will:

1. For federally recognized tribes | ocated outside of California:

a. Establish a tracking systemon the child for subsequent
IOM  verification activities;

b. Transmt the AD 4311 and ot her docunents directly to the
appropriate tribe, BlIA agency office or out-of-state Bl A area

c. Transmt a copy of the referral letter to the requesting
adopt i on agency;

d. Instruct the receiving tribe, BIA agency office, or out-
of-state BIA area office to respond directly to the adoption
agency;

e. Retain a copy of the | CWA referral and supporting
docunents and a copy of its referral letter forwarded to the
tribe, BlIA agency office, or out-of-state Bl A area office; and

f. Provide no further nonitoring or liaison activity on the
case.

2. For non-federally recognized tribes |ocated outside of

California:

a. Establish a tracking systemon the child for subsequent
CDIB verification activities; and

b. I nformthe adoption agency that the tribe
indicated for the subject childis a

non-federal ly recogni zed tribe and,
therefore, the child is not subject to the

provi sions of the | CW; however, the

AD 4311 is being forwarded to the tribe or
appropriate Bl A agency for the issuance of

a CD B.

3. For tribes aboriginal to California:
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a. Establish a tracking systemon the child for subsequent
IO and CDIB verification activities;

b. Transmt the AD 4311 and ot her docunents to the
appropriate Bl A agency office;

c. Transmt a copy of the referral letter to the requesting
adopti on agency;

d. Retain a copy of the ICWNCDIB referral and a copy o'its
referral letter forwarded to the Bl A agency office; and

e. Provide no further nonitoring or liaison activity on the
case.

Bl A Sacranento Area and other Offices for
tribes aboriginal to California:
Det er m ne whet her the subject child comes within the

provi sions of the | CWA

Acquire additional information if nore information is required

to nake the | W CDI B determ nati on; and

|l ssue a CDl B.

Upon recei pt of the AD 4311 and ot her documents, the

tribe,

Bl A agency office, or out-of-state Bl A agency

office coordinates directly with the adopti on agency to

A

C

Det erm ne whether the subject child comes within
the provisions of the | CWA

Acquire additional information if nore infornation
is required to nake the 1 CWY CDI B determ nati on; and

| ssue a CDI B.

Adopti on agenci es nust:

A

Communi cate directly with the receiving

tri be/ agency, as necessary. Adoption agenci es may
not request the intervention/assistance fromthe
Bl A agency office after the | CWA request has been
forwarded to the appropriate tribe/agency;

Contact SDSS Adoptions Branch if the agency has not
been contacted by the receiving tribe, BlIA agency
office or out-of-state Bl A agency office for
children whose tribe is aboriginal to California
within 30 days after the date of the transmttal

California Judges Benchguide - The Indian Child Welfare Act - Appendices

-73-



letter to resolve any other major |OM-rel ated
i ssues; and

C For relinqui shment adoptions only, after

receipt of the |CWA determination, the
adoption agency shall send to SDSS Adoption
Branch the AD 90, Supporting Information for
| ssuance of the Departnent of Socia

Servi ces Wi ver and Acknow edgenent, and all
copi es of correspondence sent to or received
fromthe tribe or Bl A agency office.

Not e: SDSS Adopt ions Branch cannot issue its "Acknow edgenent
and Vi ver" until a determnation whether or not the child is
subject to the provisions of the | M has been nade.

2. TR BAL NOTI FI CATI ON

How parental rights are termnated in an adoption
proceedi ng determ nes whether tribal notification
is required pursuant to the IOM. I n any adoption
proceedi ng where the parental rights of a parent
are being involuntarily term nated by an adoption
agency, the child s tribe has a right to be
notified if the tribe is federally recogni zed for
purposes of the | QWA

Agency Adoptions Program

Section 1911(b) of the ICWA (25 U S.C, Section
1901-1923) (Indian Tribe -jurisdiction
...transfer...) requires that the court nust
transfer (in tile absence of good cause or

obj ection by either parent) termnation of
parental rights' proceedings to the jurisdiction
of the child s tribe for those Indian children NOT
domiciled or residing on the tribe's reservation
upon petition of either parent, an Indian
custodian or the tribe. The tribal court is
permtted to decline the transfer of the
jurisdiction.

Section 1911(c) (Indian Tribe
Jurisdiction... State Court Proceedings;
Intervention) permts both the child' s Indian
custodian and tribe to intervene in the
termnation of parental rights proceedi ngs at
any point.
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Section 1912(a) (Pending Court Proceedings-
Notice...) requires that the party (adoption
agency) seeking the termnation of parental
rights to the Indian child nust notify the
parent or Indian custodian AND the child's tribe
by registered nmail of the pending proceedi ngs
and of their right to intervene.

| ndependent Adopti ons Program

Section 1911(b) see above. This section permts the

bi ol ogi cal parent of the Indian child to petition for the
transfer of the proceedings to the tribal court. Wile
this is unlikely to occur in an independent adoption, the
parent does have this right under the | OM and can
petition the court for a transfer of jurisdiction.

Sections 1911(c) and 1912 (see above) do not apply to an

i ndependent adoption proceedi ng unl ess court action is
taken to involuntarily termnate the parental rights of
any parent. If a Gvil Code (CC) Section 232 or 7017
action is taken on any parent, the adoption becones an

i nvol untary proceedi ng per the | OM and the requirenents
of Sections 1911(b), 1911(c) and 1912(a) mnust be fol | oned.
Sinply pat, notification to a federally recogni zed tribe
pursuant to the ICWA is not required only when all parents
sign a consent to the adoption on the appropriate form (AD
857; 858; 859; 850 or 861).

Nothing in this letter should be interpreted to exenpt any
agency fromsubmtting an AD 4311 to the Departnent for the
purpose of determining the child s Indian heritage, regardless
of whether the tribe in question is federally recogni zed for
purposes of the ICWA. An AD 4311 nust be submtted whenever
there is an indication that the child is of Indian heritage.

County Wl fare Departnents should refer all questions regarding
QWS and | WA procedures to the Adult and Famly Services
Qperations Bureau at (916) 445-0623 or ATSS 485-0623. Public
and private adoption agenci es should refer all questions
regardi ng these revi sed adopti ons pl anning procedures to the
Adoptions Policy Bureau at (916) 322-4228 or ATSS 492-4228.

LORAN D. SUTER
Deputy Director

At t achnent

QDA
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STATE OF CALIFORNIA-HEALTH AND WELFARE AGENCY

DEPARTMENT OF SOCIAL SERVICES
744 P Street, Sacranmento, CA95814

February 9, 1995

REASON FOR THI S TRANSM TTAL

ALL- COUNTY LETTER No. 95-07 [ ]State Law change
[ ] Federal Law or Regul ati on Change
[ 1 Court order or Settlenent
Agr eenent
TO ALL A TY WELFARE DI RECTORS [ ] Aarification Requested by One
or More Counties
[X] Initiated by CDSS

SUBJECT: Al D TO FAM LI ES W TH DEPENDENT CH LDREN- FOSTER CARE ( AFDC- FC)
PROGRAM ELI G BLE FACI LI TY REQUI REMENTS

REFERENCE: VWelfare and Institution Code (WC) section 11401(e) and EHigibility
and Assi stance Standards (EAS) sections 45-202.5 and 45-203.4

The purpose of this All-County Letter is to informthe counties of a change in
policy concerning AFDC-FC eligible facility requirenments in the case of Indian
children placed in out-of-home care pursuant to the Indian Child Wl fare Act (I CW).

Effective the date of this letter, counties may claimstate and federal AFDC
FC on behalf of an eligible Indian child in a foster care placement made pursuant
to the | CWA. These pl acements may include a state |licensed or approved facility and
any home of a relative or nonrelative |located on or off the reservation which is
i censed, approved or specified by the Indian child's tribe. The change in policy
provi des nore placenent options for Indian children, but does not nake changes in
any ot her areas of AFDC FC program adm ni stration.

The change in policy is based on regulatory changes initiated by the
California Department of Social Services (CDSS) in EAS sections 45-202.5 and 45-
203.4 which provide that federal and state AFDC FC respectively, may be clai med on
behal f of an eligible Indian child placed in a home designated by the child's
tribe. The CDSS will submt a Title IV-E State Pl an amendnent to the federal
Departnent of Heal th and Human Services (DFFS), Administration for Children and
Fam lies, requesting fornal approval to claimfederal AFDC FC for these placenents.
Additionally, the CDSS requested that the DHSS grant prelinminary approval for the
proposed anendment to the Title |IV-E State Plan, and perm ssion to inplenment the
expanded fundi ng options pending formal approval of both the regul atory changes and
the State Pl an amendnent. The CDSS obtai ned witten approval fromthe DHSS which
granted both requests on Decenber 14, 1994.

The policy and regul atory changes are supported by both federal and state

statutes (I CWA 25 USC Section 1915 and WC section 11401[e]). The | CWA was passed
by Congress in 1978 to establish mninum federal standards for the renoval
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of I'ndian children fromtheir hones. Specifically, the ICM requires, in the absence of
good cause to the contrary, that the preferred placenent of an Indian child in foster
care be the hone of the Indian child' s extended famly or a foster hone |icensed,
approved or specified by the Indian child' s tribe. These | CWA provisions apply to all
Indian children in foster care who are unmarried and | ess than 18 years of age and at a
m ni mum have one parent who is a menber of an Indian tribe recognized as eligible for
the services provided to Indians by the Secretary of the Interior.

The CDSS encourages counties to work with tribes to establish mutually acceptable
criteria for determ ning appropriate homes for the placenent of Indian children. Please
contact the Foster Care Policy Bureau at (916) 445-0813 if you have any questions
regarding the inplenentation of this letter or any other issue related to AFDC FC
program admi ni stration.

Si ncerely,

MARJORI E KELLY
Deputy Director
Chil dren Services Division
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STATE OF CALIFORNIA — HEALTH AND WELFARE AGENCY PETE WII.SON. Governar

DEPARTMENT OF SOCIAL SERVICES
744 P Street, Sacramento, CA 95814 @

August 12, 1998

ALL COUNTY INFORMATION NOTICE NO. 1-46-98 | REASON FOR THIS TRANSMITTAL
State Law Change

Federa Law or Regulation Change
Court Order or Settlement
Clarification Requested by One or

TO: ALL COUNTY WELFARE DIRECTORS
ALL CALIFORNIA INDIAN TRIBES
ALL PUBLIC AND PRIVATE ADOPTION

————
— e

AGENCIES More Counties
ALL CDSS ADOPTION DISTRICT OFFICES [ X'] Initiated by CDSS
SUBJECT: THE IMPACT ON THE INDIAN CHILD WELFARE ACT OF:

ASSEMBLY BILL 1544, THE ADOPTION AND SAFE FAMILIES ACT OF 1997; AND THE
SMALL BUSINESS JOB PROTECTION ACT OF 1996, SECTION 1808 "REMOVAL OF
BARRIERS TO INTERETHNIC ADOPTION"

REFERENCE: ALL COUNTY INFORMATION NOTICES 1-14-96 (dated March 11, 1996),
|-56-97 (dated September 10, 1997), 1-16-98 (dated March 12, 1998)

The purpose of this All County Information Notice (ACIN) is to provide information concerning
Assembly Bill (AB) 1544); the Adoption and Safe Families Act of 1997; and the Small Business Job
Protection Act of 1996, Section 1808 "Removal of Barriers to Interethnic Adoption, and their interface
with the Indian Child Welfare Act (ICWA)." These new federal and state standards do not change the
responsibility of states to meet the standards established under ICWA for digible Indian children under
Cdlifornia care and custody, nor does it impact eligible Indian children in the custody of atribal court in
which the tribe has a state/tribal agreement pursuant to AB 1525 (Chapter 725, Statutes of 1995).
Eligible Indian children as defined by ICWA are those who are either members of afederaly
recognized Indian tribe, or those who are digible for membership in afederaly recognized tribe. The
standards established under ICWA would still override the provisionsin each of these three laws for
eligible Indian children.

Adoption and Safe Families Act of 1997 (Public Law 105-89)

The Adoption and Safe Families Act of 1997 establishes new federal standardsin foster care and
permanency planning. The "reasonable efforts’ standard has been modified to apply to the
development and achievement of permanency planning goals for children, and not just to efforts to
reunify. Some of the other provisions of this law include the establishment of new case plan
requirements for states, the provision of financial incentives for those states that increase the number of
children in foster care that are adopted, the continuation of the Family Preservation and Support
Services Program, and the development of new outcomes measures to gauge a state's progress on the
protection of children. However, even with the creation of these new federal provisions, standards
established under ICWA will till apply for digible Indian children.
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Assembly Bill (AB) 1544 (Chapter 793, Statutes of 1997)

Assembly Bill 1544 revises various sections of the Welfare and Institutions Code, Family
Code, Health and Safety Code, and Evidence Code as these statutes pertain to the juvenile court
dependency and adoption processes. Some of the major areas impacted by AB 1544 include
concurrent services planning, the establishment of paternity, the definition of relative caregivers,
kinship adoptions, sibling groups, and voluntary relinquishment. The purpose of the law isto
achieve the ultimate goal of permanence for children with safe and nurturing families committed to
them throughout their lives. Asin the case of the Adoption and Safe Families Act of 1997, these
statutory changes do not impact the standards established under ICWA for eigible Indian children
regardless of whether the child is under California court jurisdiction or under the jurisdiction of a
tribal court in which the tribe has entered into a state/tribal agreement pursuant to AB 1525.

Small Business Job Protection Act of 1996, Section 1808 " Removal of Barriersto Interethnic
Adoption" (Public Law 104-188)

In 1996, the Small Business Job Protection Act of 1996 was signed into law. Section 1808 of
the Act isentitled "Removal of Barriersto Interethnic Adoption." The interethnic placement
provisions of the Act became effective January 1, 1997, and revised the federal Multi-ethnic
Placement Act (MEPA) of 1994 relating to foster care and adoptive placement of children. The
provisions were intended to eliminate delays in placement where they were in any way avoidable.
Race, culture, or ethnicity may not be used as the basis for any denial of placement, nor may such
factors be used as areason to delay any foster or adoptive placement. However, asin the case of
AB 1544 and the Adoption and Safe Families Act of 1997, the changes contained in Public Law
104-188 do not impact foster care placements or the consideration of permanent homes for eligible
Indian children established by the provisions of ICWA.

The purpose in enacting all three of these pieces of legidation isto achieve timely legal
permanence for children in out-of-home care. State and federal statute now authorize concurrent
planning, e.g., working on an alternative permanency plan for children concurrently with efforts to
reunify. However, the purpose of the legidation is not intended to override the provisions of
ICWA.

If you have additional questions about the impact of AB 1544, Public Law 105-89, and
Public Law 104-188 upon ICWA, please contact Teresa Contreras of the Foster Care Policy Bureau
at (916) 445-0813, or by e-mail at tcontrer@dss.ca.gov.

Sincerely,

Original Document Signed By
Marjorie Kelley on August 12, 1998

MARJORIE KELLY
Deputy Director
Children and Family Services Division

c: CdiforniaWelfare Directors Association



