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XI. Dependency Proceedings 
 
 

Although the Indian Child Welfare Act is essentially a component of the process and 
procedures applied in state dependency cases, ICWA advocates and some attorneys have tended 
to view its practice as separate and distinct from the dependency process.  In reality there are 
very few areas where the ICWA is inconsistent with state dependency law – rather, it operates as 
an enhancement of the state procedures pertaining to Indian children.   

 
In the early years of the ICWA’s enactment, some social services agencies and courts 

were deferential to Indian tribes and their representatives, while others were resistant to the 
imposition of additional procedural requirements above and beyond those required by state law.  
The need to harmonize state and federal law was essentially accomplished on a case-by-case 
basis, and applied to California courts by administrative rule.  Of the cases that were reported, a 
large percentage dealt primarily with the “notice” issue and never reached the nuances of how to 
apply the Act once proper notice had been given.  

 
Aside from the policy purpose of enacting the ICWA to preserve Indian families, and 

when necessary to allow tribes to intervene offering culturally-appropriate services, utilizing 
placement preferences, and preserving a child’s right to his or her relationship with his or her 
tribal community and political system, a further advantage in effectuating the ICWA is that it 
affords the court additional placement resources and additional service providers, including the 
recently-added permanent plan option of tribal customary adoption, which in essence allows for 
children to maintain a connection with their tribe and culture without terminating parental 
rights.1   Where state dependency law and the ICWA intersect, the practical effect is the 
availability of supplementary tools to keep Indian families intact.   

 
In basic procedure terms, state dependency cases consist of the following components. 2 
 
(1) Voluntary Services  
(2) Initial or Detention Hearing  
(3) Jurisdictional Hearing  
(4) Dispositional Hearing  
(5) Placement Review Hearings  
(6) Permanent Plan Hearing  
(7)  Post-Permanency Review Hearings  
(8) Adoptions  
 
However, within the context of the ICWA, the additional protections discussed in the 

remainder of this section are imposed. 
                                                 

1 Welf. & Inst. Code §366.24. 
2 Welf. & Inst. Code, Divisions 2 – 2.5. 
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A. Notice and Right to Intervene   
 

Under California law the courts and social services agencies are required to make inquiry 
as to whether a minor child may fall within the definition of an “Indian child” under the Act.3  
Once the duty to inquiry has been met (and it is a continuing duty),4 notice of the proceedings 
must be given to the child’s parents, the Indian custodian, and the child’s tribe or tribes.5  Setting 
aside the mechanics of giving notice, which have caused endless complexities for certain 
counties, the reason for giving notice is to afford such parties a right to intervene in the 
proceedings.  Ordinarily the parents will have notice, although there can be circumstances where 
a father is recognized by a tribe as a biological father, but not by the agency.   

 
The notice must advise the parent or Indian custodian and tribe, among other things, of 

their right to intervene.6  Intervention not only affords the tribe or Indian custodian party status, 
but also adds additional service requirements for prospective reports and compels them to 
receive discovery and disclosure of documents.7  As a practical matter, social services agencies 
often do not treat intervening tribes comparably to other parties, and as a consequence, reports, 
studies or other documents are not given simultaneously as those given to other parties.  This 
leads to delay and the need for unnecessary requests for continuance.  The Judicial Council has 
adopted certain forms for intervention in the case by a tribe or Indian custodian, but the forms are 
permissive, not mandatory.  A tribe may intervene at any time in the proceeding,8 and need not 
do so in writing.9      

 
If, on the other hand, a tribe elects to not formally intervene, it may still participate in the 

hearings via a representative.10  California Rules of Court, rule 5.534(i) attempts to distinguish 
those roles, but it is clear that the tribe need not hire an attorney to participate.  Some courts have 
taken issue with whether the tribal representative in this capacity can only examine court 
documents, but not receive copies as formal discovery.  A similar but unresolved issue exists as 
to whether the non-intervening representative can question witnesses, raise objections, or 
perform other attorney-like duties absent consent of the court.  Perhaps a practical and useful 
analogy for this situation is to consider the tribe as a pro se litigant who simply cannot afford to 
hire counsel.  Seen in this light, a tribal representative should be afforded all the procedural due 
process rights of any other pro se party.  

 

                                                 
3 Welf. & Inst. Code § 224.3; Cal. Rules of Court, rule 5.481(a). 
4 Welf. & Inst. Code § 224.3(a); Cal. Rules of Court, rule 5.481(a); In re Desiree F. (2000) 83 Cal. App.4th 460, 

470; 
5 25 U.S.C. § 1912(a); Welf. & Inst. Code §§ 224.2; Cal. Rules of Court, rule 5.481(b); see § VI of this 

Benchguide (“Notice”).   
6 BIA Guidelines § B.5(b). 
7 25 U.S.C. § 1912(c); see § VII of this Benchguide (“Intervention”). 
8 25 U.S.C. § 1911(c); Welf. & Inst. Code § 224.4; Cal. Rules of Court, rule 5.482(e); Fam. Code § 177(a); 

Probate Code § 1459.5(b); In re Desiree F. (2000) 83 Cal.App.4th 460, 472 (the tribe may intervene at any point, 
including after parental rights have been terminated); Matter of Begay (N.M.App. 1988) 107 N.M. 810, 812-813 (the 
tribe may intervene on appeal even when it did not intervene in earlier proceedings). 

9 Cal. Rules of Court, rule 5.482(e); see People ex rel. J.I.H. (S.D. 2009) 768 N.W.2d 168, 170 (notice by oral 
motion). 

10 Cal. Rules of Court, rule 5.534(i)(1); see § VII of this Benchguide (“Intervention”). 
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B. Detriment and Active Efforts Findings  
 
1. Detriment   
 
In addition to the removal findings required under state law, the ICWA adds a required 

finding of detriment.  The detriment finding has two parts.  First, the petitioning party must show 
that the return of custody of the Indian child to his or her parents (or Indian custodian) is likely to 
cause serious emotional or physical damage.11  Second, the court must consider evidence 
regarding the tribe’s social and cultural standards and child-rearing practices.12  

 
The detriment finding must be based on the testimony of a qualified expert witness.13  

Both the BIA Guidelines and the Welfare and Institutions Code set forth examples of those most 
likely to qualify as expert witnesses and the probable characteristics thereof.14  Members of the 
child’s Indian tribe who are recognized by the tribal community as knowledgeable in tribal 
customs, family organization, and child rearing practices are arguably the most likely to qualify 
as an expert witness for Indian child custody proceedings.15  Perhaps for that reason, many courts 
have requested that tribes produce the “qualified expert witness” in these types of cases.  
However, the fact that a tribal member or tribal ICWA worker may be the most qualified witness 
does not shift the burden of proof to the tribe to substantiate the detriment finding.  There may be 
any number of instances where a tribe’s position is aligned with a county’s, but that in and of 
itself does not convert the tribe into the petitioner.  

 
Until it was clarified by the 2006 legislation, some controversy existed over whether 

testimony could include a written declaration by the qualified expert witness.  Since the 
testimony was not intended to be a republication of the social services report or rote affirmation 
of its statements and conclusions, there was some benefit in having the expert in court to testify, 
especially if the purpose of the testimony was to assist the court in understanding tribal customs 
before making the detriment finding.  Over time the process degenerated into a paper 
endorsement of everything that social services agencies submitted for disposition, which was 
ameliorated to some extent by SB 678’s requirement that a waiver of the testimony or a 
stipulation of such be knowing, intelligent, and voluntary, and submitted in writing to the court 
for approval.16  As with any other waiver, the court should make detailed inquiry of each party. 

 
Finally, it is worth noting that there is a front end and back end detriment finding that 

must be made.  The front end is triggered by a foster care placement,17 but a back end finding is 
also required before terminating parental rights.18  Often it is erroneously assumed that the 
detriment finding does not need to be made before a “placement” is made which seemingly 

                                                 
11 25 U.S.C. § 1912 (e), (f); Welf. & Inst. Code § 224.6(b)(1), 361.7(c); Cal. Rules of Court, rules 5.484(a) and 

5.485(a).   
12 Welf. & Inst. Code § 224.6(b)(2);  Cal. Rules of Court, Rule 5.484(a). 
13 25 U.S.C. § 1912(e), (f); Welf. & Inst. Code §§ 224.6(b)(1), 361.7(c); Cal. Rules of Court, Rule 5.4849(a)(1). 
14 BIA Guidelines § D.4(b); Welf. & Inst. Code § 224.6; see § VIII(B)(1) of this Benchguide (“Selection of an 

Expert Witness”).     
15 Welf. & Inst. Code § 224.6(c)(1). 
16 Welf. & Inst. Code § 224.6(e). 
17 Welf. & Inst. Code §§ 361.7(c), 224.6(b)(1).  
18 25 U.S.C. § 1912(f). 
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excludes emergency placements or detention orders.  The definition of an “Indian child custody 
proceeding” (thereby triggering the ICWA) includes temporary or long term foster care.19  
“Foster care placement” is a defined term under ICWA,20 but temporary placement is not 
defined.  Foster care is defined as an involuntary removal where the parent or Indian custodian 
cannot have the child returned on demand.21  The argument can be made that even before the 
court makes a dispositional placement, because the parents or Indian custodian cannot have a 
child returned on demand, the detriment finding should be made upon removal.  In courts where 
the intended statutory timelines are extended and the detention order becomes a de facto 
placement order, it becomes all the more important.  

 
2. Active Efforts   
 
Perhaps the most cited but least articulated augmentation of California dependency law is 

the “active efforts” requirement.  As its name implies, active efforts are something more than 
passive efforts.  However, old case law attempted to render active efforts equivalent to 
reasonable efforts.22  The passage of SB 678 in 2006 and the Legislature’s retention of two 
distinct standards could be seen as an affirmation that the two are not identical, and as a 
repudiation of the Michael G. “essentially undifferentiable” melding of active and reasonable 
efforts.23  It seems clear that they are two separate and arguably tiered standards, even though it 
may be difficult to catalogue the differences.  There are also policy reasons for finding active 
efforts to consist of more than reasonable efforts.24   

 
Many social services agencies view the reunification service plans they provide as 

customized and targeted to the particular families over whom the court has taken jurisdiction. 
But the fact remains that in many instances only “flyer services” are offered, packets of 
information for individuals who are overwhelmed with the system’s process and its jargon, and 
who are not always adept at navigating complicated emotional issues.  And while some have 
quarreled with what they see as special treatment for Indian children, the challenges to those 
heightened standards have been made and lost,25 and the application of active efforts designed to 
prevent the breakup of the Indian family remain required by law.26  

 
While it is not possible to identify a specific laundry list of required active efforts, as they 

must be tailored according to the details of each case, some examples of active efforts identified 
by California case law include direct assistance by the caseworker to help the parent develop job 
and parenting skills, and the caseworker’s guidance of the client through the plan rather than 

                                                 
19 Welf. & Inst. Code § 224.1(d).   
20 25 U.S.C. § 1903(1)(i).   
21 Ibid.   
22 In re Michael G. (1998) 63 Cal.App.4th 700, 714.   
23 Ibid.   
24 See § VIII(C)(1) of this Benchguide (“What Constitutes Active Efforts”). 
25 See, e.g., In re Marcus S. (Me. 1994) 638 A.2d 1158; In re Guardianship of D.L.L. (S.D. 1980) 291 N.W.2d 

278; In re Appeal Pima County Juvenile Action (Ariz.Ct.App. 1981) 635 P.2d 187, cert. denied (1982) 455 U.S. 
1007; In re Miller (Mich.Ct.App. 1990) 451 N.W.2d 576; State ex rel. Children Services Div. v. Graves (Or.Ct.App. 
1993) 848 P.2d 133. 

26 25 U.S.C. § 1912(d); Welf. & Inst. Code §§ 361(d), 361.7, 727.4(d)(5)(D); Cal. Rules of Court, rule 5.484(c). 
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merely creating a plan and hoping it is followed.27  At a minimum, the court is required to 
articulate on the record that active efforts were made and that those efforts have proved 
unsuccessful.28  The active efforts finding is ongoing and the court should make the finding (as 
well as state the factual basis for it on the record) at each stage, including the detention, 
dispositional, periodic reviews up to and including the termination of parental rights, selection 
and implementation hearings. 
  

C. Dispositional Issues 
  

Once jurisdiction has been found, the ICWA’s dispositional issues largely mirror those of 
regular dependency cases.  However, compliance with the ICWA placement preferences is a key 
component of the Act.  The preferences for Indian children are addressed in more detail in 
section IX of this Benchguide (“Placement”), but the overriding policy is that any placement 
should be in the least restrictive setting that most approximates the Indian child’s family 
setting.29  In addition, the placement should be within a reasonable proximity to the child’s 
home.30  For all practical purposes, compliance with the placement requirements of the Welfare 
and Institutions Code and the ICWA, as with non-Indian dependency cases, is best effectuated 
with family members.  This is in part because extended family members, who typically have a 
vested interest in the family’s success, will be more likely to coordinate visitation even when a 
social services agency cannot do so, and thus avoid the potential for conflicting agendas when 
foster parents are adverse to the biological parents’ or Indian custodians’ interests.   

 
In cases where placement has been made outside of the ICWA’s placement preferences, 

the prolonged period of initiating, implementing, and completing reunification plans may elevate 
the bonding vs. placement preference dispute to new levels.  At this stage of the case concurrent 
planning is often initiated.  The Welfare and Institutions Code now requires that tribal customary 
adoption be considered by the agencies, and they must consult with tribes to determine if this is 
an appropriate permanency option if the Indian child does not reunify with parents.31 

 
D. Transfer to Tribal Court 

  
The ability of tribes to transfer cases to tribal courts is a further distinction from regular 

dependency actions.  Jurisdictional issues and transfers to tribal court are discussed more 
thoroughly in section V of this Benchguide (“Jurisdiction”).  It should be noted that the ICWA 
provides an expansive definition of a tribal court, which includes a court established under the 
code or custom of an Indian tribe or any other administrative body of a tribe which is vested with 
authority over child custody proceedings.32  The scope of that definition includes a tribal council, 
or in the case of some California tribes, consortium courts.  It is not limited to the traditional 
state definition of a “court.”  So long as the tribe has designated some adjudicatory body to 
preside over such cases, a transfer is appropriate. 
                                                 

27 In re K.B. (2009) 173 Cal.App.4th 1275, 1287, citing A.A. v. State (Alaska 1999) 982 P.2d 256, 261; see § 
VIII(C)(1) of this Benchguide (“What Constitutes Active Efforts”). 

28 Welf. & Inst. Code § 361(d).   
29 Welf. & Inst. Code § 361.31(d).   
30 Welf. & Inst. Code § 361.31(b).   
31 Welf. & Inst. Code §§ 358.1(j), 361.5(f) and (g), and 366.26(b). 
32 25 U.S.C. § 1903(12). 
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E. Tribal Customary Adoption 
 
Assembly Bill 1325 went into effect on July 1, 2010.  It allows traditional forms of 

adoption practiced by tribes (“tribal customary adoption”) to be recognized by California courts 
as another available permanency option.33  Tribal customary adoption is highly significant in that 
it does not require termination of parental rights.  Under prior state law, once reunification 
services were exhausted, social services agencies gave preference to terminating the parent-child 
relationship unless one of a handful of exceptions applied.  The concept of severing the 
relationship between parent and child does not fit within most tribal cultures, and for that reason 
tribal customary adoption creates a more culturally-appropriate option.  This has the added value 
of preserving any rights or benefits which flow from a child’s tribal membership, which 
otherwise might be at risk when parental rights are terminated.  Such rights and benefits may 
include inheritance rights, tribal land assignments, per capita payments, health care benefits, 
school enrollment, educational support services, housing, hunting and fishing rights, the right to 
gather other natural resources, employment training services, and priority hiring rights. 
 
 When an Indian child cannot be reunified with the birth parents within the statutorily 
required time, the child’s tribe can identify tribal customary adoption as the preferred permanent 
plan.  The state court may continue the case for up to 120 days to provide the tribe time to 
complete the tribal adoption through their governance process, custom, tradition or ceremony, 
and for the tribe to prepare the Tribal Customary Adoption Order (TCAO) that establishes the 
rights and responsibilities of the parties in light of the complex interests of all involved.34   
 

At minimum, the TCAO must address: 1) modification of the legal relationship between 
the birth parents or Indian custodian and the child (including any contact between the child and 
the birth parents/Indian custodian, any remaining responsibilities of the birth parents/Indian 
custodian, and the child’s inheritance rights), and 2) the nature of the legal relationship between 
the child and the tribe.35  The TCAO may not include any child support obligation from the birth 
parents/Indian custodian.  Finally, there is a conclusive presumption that any parental rights or 
obligations not specified in the TCAO will vest automatically in the adoptive parents.36 
 

The tribe is required to afford all parties due process while completing the TCAO.  The 
tribe is required to file the TCAO with the state court no less than 20 days prior to the date of the 
continued hearing.37  The court also has discretion to order a continuance for up to another 60 
days to allow for completion of the TCAO.  Once complete, the TCAO is filed in the state court 
and, barring any challenges, the state court extends full faith and credit to the tribe's TCAO.38  
Upon accepting the TCAO, the state court issues an adoption order and terminates jurisdiction.39   
 
                                                 

33 For more on the implementation of tribal customary adoption, including rules of court and court forms which 
have been amended to include it as a permanency option, see the Administrative Office of the Courts’ website at 
http://www.courts.ca.gov/12569.htm (last visited May 15, 2012). 

34 Welf. & Inst. Code § 366.24(c)(6), (10). 
35 Welf. & Inst. Code § 366.24(c)(10). 
36 Ibid. 
37 Welf. & Inst. Code § 366.24(c)(6). 
38 Welf. & Inst. Code §§ 366.24(c)(6) and (8), 366.26(e)(2). 
39 Welf. & Inst. Code § 366.24(c)(14). 
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F. Termination of Parental Rights 
 
 As has been addressed in other sections of this Benchguide, when an Indian child is 
subject to a dependency proceeding which has reached the termination of parental rights stage, 
additional exceptions in lieu of termination apply.  State law acknowledges exceptions when the 
termination of parental rights would substantially interfere with the child’s connection to his or 
her tribal community and membership rights, as well as when the child’s tribe has identified 
guardianship, long-term foster care or another planned living arrangement for the child.40  
Finally, prior to termination of parental rights, the court’s determination that continued custody 
of the child by the parent or Indian custodian is likely to result in serious harm to the child, 
supported by the testimony of a qualified expert witness, must reach a higher standard of proof – 
that of evidence beyond a reasonable doubt.41   

                                                 
40 Welf. & Inst. Code § 366.26(c)(1)(B)(vi).  The discretionary vs. obligatory nature of these exceptions has 

recently been at issue in some California cases, such as In re T.S. (2009) 175 Cal. App. 4th 1031.  The appellate 
court in T.S. concluded that a juvenile court has discretion to reject a tribe’s identified alternate permanent plan 
(here, guardianship), despite language in the California Senate’s analysis of SB 678 to the contrary.  The court 
appears to have reached its conclusion based almost entirely on the particular guardians whom the tribe identified, 
rather than on consideration of the effect that termination of parental rights would have on the child’s connection to 
his tribe, tribal membership, and rights flowing from membership. 

41 25 U.S.C. § 1912(f). 




