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X. Invalidation 
 
 

A. Coverage and Standing 
 

A state court child custody proceeding may be “invalidated” if certain provisions of the 
ICWA are violated.1  This is often referred to as the “enforcement provision” of the ICWA.  An 
invalidation may be based on a violation of any provision set forth in 25 U.S.C. section 1911 
(addressing jurisdictional issues, including transfer to tribal court, intervention, and full faith and 
credit to tribal acts and proceedings), section 1912 (addressing issues in involuntary custody 
proceedings, including notice, time extensions, appointment of counsel, examination of 
documents filed with the court, active remedial/rehabilitative efforts, and evidentiary 
requirements), or section 1913 (addressing issues in voluntary custody proceedings, including 
consent, the court’s certification thereof, and withdrawal of consent). 

 
Invalidation may be sought by the Indian child, the child’s tribe, or a parent or Indian 

custodian from whose custody the child was removed.2 
 

B. “Court of Competent Jurisdiction” 
 

The ICWA provides that a party with standing to petition for invalidation may do so in 
“any court of competent jurisdiction.”3  However, that term is not defined by the Act.   

 
When an Indian child is a dependent child, a ward of the juvenile court, or otherwise the 

subject of an open or pending juvenile court proceeding, the juvenile court is clearly a “court of 
competent jurisdiction.”4  The question is whether the juvenile court is the only such court, or 
whether other courts may also have the jurisdiction to hear a petition to invalidate.  

 
On the trial court level, it has been established that a petition to invalidate a juvenile court 

ruling cannot be brought in superior court, because both a juvenile court and a superior court are 
departments of the same court – since they are coextensive, a superior court lacks the authority to 
overrule a juvenile court.5  

 
On the appellate level, several courts have discussed Section 1914 as though an appeal of 

a juvenile court order is itself an “enforcement” proceeding under the ICWA, apparently with no 
petition for invalidation having first been made in the juvenile court.6  However, those courts’ 
references to Section 1914 have largely been within the context of whether a particular party has 
standing to appeal.  On the other hand, several appellate courts have considered invalidations 
                                                 

1 25 U.S.C. § 1914; Fam. Code § 175(e); Prob. Code § 1459(e); Welf. & Inst. Code § 224(e); Cal. Rules of Court, 
rule 5.486. 

2 25 U.S.C. § 1914. 
3 Ibid. 
4 Cal. Rules of Court, rule 5.486. 
5 Slone v. Inyo Co. Juvenile Court (1991) 230 Cal.App.3d 263, 268-270. 
6 In re B.R. (2009) 176 Cal.App.4th 773; In re A.B. (2008) 164 Cal.App.4th 832; In re S.M. (2004) 118 

Cal.App.4th 1108; In re Louis S. (2004) 117 Cal.App.4th 622; In re Daniel M. (2003) 110 Cal.App.4th 703; In re 
Pedro N. (1995) 35 Cal.App.4th 183; In re Riva M. (1991) 235 Cal.App.3d 403.  
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when first requested at the juvenile court level, or taken the position that a petition for 
invalidation must first be submitted to the juvenile court, with the appellate court only able to 
consider an invalidation after the juvenile court’s ruling on the petition.7, 8 

 
On the federal court level, the Ninth Circuit Court of Appeals has held that the ICWA 

creates federal question jurisdiction, thus permitting a federal district court to review a state 
court’s actions for violations of the ICWA.9  Specifically, the Ninth Circuit held: 1) that 
“Congress may authorize federal district courts to review state court judgments,” 2) that a federal 
district court is a “court of competent jurisdiction” as set forth in the ICWA, and 3) that “§1914 
grants federal district courts the authority to invalidate state court actions that violate [25 U.S.C.] 
§§ 1911, 1912, and 1913.”10 
 

C. Form of Petition for Invalidation 
 

The ICWA provides that certain parties “may petition… to invalidate” but does not 
specify or limit what form the petition should take.  There is no Judicial Council form for such 
an action.  The most commonly accepted procedure is to file a “petition to invalidate” with the 
juvenile court (but see above regarding appellate courts’ and federal courts’ involvement as 
well).  In other states, a petition for a writ of habeas corpus, a motion for reconsideration or a 
motion for relief from judgment have also been used.11 
 

D. Extent of Proceedings Invalidated 
 

Most ICWA cases discussing invalidation in California are centered on a failure to 
provide proper notice as required by Section 1912(a), a long-standing problem in this state.12  
California appellate courts have taken varied and inconsistent positions when addressing the 
question of whether a failure to notice constitutes prejudicial error.13  Most have decided that a 
failure to notice is generally, but not always, subject to a harmless error analysis, and is not an 
absolute mandate for invalidation of all proceedings subsequent to the failure to notice.  These 
courts have frequently dealt with violations of Section 1912(a) by remanding to the lower court 
with an order to provide proper notice, while leaving the lower court’s orders made after notice 
was initially required (orders made in jurisdictional or dispositional hearings, orders to 

                                                 
7 In re Jonathon S. (2005) 129 Cal.App.4th 334; see also In re Damien C. (2009) 178 Cal.App.4th 192; In re K.B. 

(2009) 173 Cal.App.4th 1275; In re Veronica G. (2007) 157 Cal.App.4th 179; In re Brooke C. (2005) 127 
Cal.App.4th 377; In re Desiree F. (2000) 83 Cal.App.4th 460. 

8 Some courts have even required that an objection to a particular ICWA violation be made at the trial level as a 
precondition to invalidation.  This creates a problem where (as often happens) a tribe was not noticed or did not 
participate in the case at the trial level, and appears contrary to the tribe’s right to intervene at any time in a 
proceeding, even if for the first time on appeal -- see § VII of this Benchguide (“Intervention”). 

9 Doe v. Mann (2005) 415 F.3d 1038, cert. denied, 547 U.S. 1111. 
10 Id. at 1041-1048. 
11 Application of Angus (Ore. 1982) 655 P.2d 208, cert. denied, 464 U.S. 830 (parents’ use of habeas corpus 

because of a violation of the Act resulted in the minor being illegally detained). 
12 In re I.G. (2005) 133 Cal.App.4th 1246, 1254-1255 (discussing the “virtual epidemic of cases where reversals 

have been required because of noncompliance with ICWA”). 
13 See, e.g., In re Brooke C. (2005) 127 Cal.App.4th 377, 384-386; cf. Nicole K. v. Superior Court (2007) 146 

Cal.App.4th 779, 784-785, In re Desiree F., supra at 474-475. 
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discontinue reunification efforts, etc.) intact pending the results of the notice.14  If the child is not 
determined to be an Indian child, those orders are reinstated and the failure to notice deemed 
harmless error.  However, if the child is determined to be an Indian child, then the appellate court 
informs (or directs the lower court to inform) the appellant of their right to seek invalidation. 

 
In the above type of cases, the most common scenario is that the child’s Indian heritage is 

uncertain as to which particular tribe or tribes he or she may be a member of (or eligible for 
membership in), leading to his or her tribe(s) receiving no actual notice of the court proceedings 
and no opportunity to inform the court whether the child is in fact an Indian child according to 
the ICWA.  Since a failure to give notice prevents a tribe, parents, or Indian custodian from 
being able to participate or otherwise exercise their ICWA rights (in the case of a tribe, from 
being able to intervene or transfer the case to tribal court), some remedy is obviously required.  
However, when the child’s status as an Indian child is unclear, appellate courts have often 
ordered a limited remand as above in order to allow a permanent plan to be finalized as soon as 
possible should the child not be an Indian child.  This is a logical approach – after all, if the child 
is not an Indian child, then the same procedures and standards would apply to his or her case as 
to any other child’s.   

 
However, in cases where the child is determined to be an Indian child, a more extensive 

remedy is necessary in order to ensure that all of the applicable requirements of Sections 1911, 
1912, and 1913 have been satisfied.  These may be cases in which the child’s tribe has provided 
affirmation of the child’s status as an Indian child in spite of a failure to notice, or in which the 
tribe has otherwise sought to become involved in the proceedings but has been wrongfully 
denied.15  If the child is determined to be an Indian child, then courts must be mindful of the 
heightened protections for Indian children, families, and tribes as discussed in detail throughout 
this Benchguide (e.g., requirements for “active” remedial/rehabilitative efforts, application of the 
tribe’s social and cultural standards, use of the tribe’s services whenever available, etc.).  If the 
child is not found to be an Indian child, then a violation of Sections 1911, 1912, or 1913 might 
be harmless.  If, however, a child is an Indian child, then invalidation of all proceedings dating 
back to the ICWA violation in question is entirely appropriate, as to do otherwise would be to 
ignore the basic reasons for which the ICWA and complementary state laws were passed.  

 
E.  Timing of Petition 

 
Section 1914 does not establish a time period within which a petition to invalidate must 

be made.  As above, most of the cases examining the timing of an action in which invalidation is 
raised involve the issue of notice.  A few courts have held that a parent who has appeared or 
waived appearance at hearings in which certain orders are made may lose the right to later 
challenge those orders unless the challenge is timely made.16   
                                                 

14 In re Brooke C., supra; In re Veronica G. (2007) 157 Cal.App.4th 179; In re Damian C. (2009) 178 Cal.App.4th 
192. 

15 See, e.g., In re Desiree F., supra (failure to notice, failure to appoint counsel for parent, failure to provide expert 
witness testimony, and failure to allow the child’s tribe to intervene). 

16 In re Pedro N. (1995) 35 Cal.App.4th 183, 190-191 (“[Section 1914] may even excuse a parent's failure to raise 
an ICWA objection in the trial court. (Citation.)  However, it does not authorize a court to defer or otherwise excuse 
a parent's delay in presenting his or her petition until well after the disputed action is final.”  Note, however, that the 
Pedro N. court acknowledged that it was addressing only the parent’s appeal and “[did] not attempt to determine the 
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The more common position, however, appears to be that any party may contest a failure 
to notice even if for the first time on appeal, as ultimately it is the responsibility of the courts, 
and not parents, children, or tribes, to ensure compliance with the ICWA’s notice requirements.17  
This comports with the fact that a tribe may intervene “at any point in the proceeding,” even if its 
first involvement in the case is on appeal.18  The same logic should apply to the remainder of the 
substantive provisions in Sections 1911, 1912, and 1913 as well; it is worth noting that the 
California Welfare and Institutions Code and the California Rules of Court specifically state that 
a waiver of certain of the ICWA’s evidentiary requirements may only be done “knowingly, 
intelligently, and voluntarily” and must be in writing.19   

 
 

 
 

                                                                                                                                                             
rights of any tribe” in its decision.)  See also, In re S.B. (2005) 130 Cal.App.4th 1148 (A parent cannot waive a 
tribe’s rights under the ICWA, but can waive his or her own rights in certain circumstances; when a parent appears 
or waives appearance at multiple hearings but does not object to notice violation at any of those hearings, later 
objection may be precluded.) 

17 In re B.R. (2009) 176 Cal.App.4th 773, 779-780 (“We agree with the view taken in In re Marinna J. [citation 
omitted], which questioned the conclusion reached in Pedro N. and observed that ‘it would be contrary to the terms 
of the [ICWA] to conclude ... that parental inaction could excuse the failure of the juvenile court to ensure that 
notice ... was provided to the Indian tribe named in the proceeding.’ [Citation omitted.]  Similarly, the Court of 
Appeal in Dwayne P. v. Superior Court [citation omitted] (Dwayne P.), rejected Pedro N. and held that the juvenile 
court had a sua sponte duty to ensure compliance with ICWA notice requirements ‘since notice is intended to protect 
the interests of Indian children and tribes despite the parents' inaction.’ [Citation omitted.]  We agree with In re 
Marinna J. and Dwayne P. that the parents' failure to raise the ICWA issue now before us does not prevent us from 
considering the issue on the merits”).  See also, In re A.B. (2008) 164 Cal.App.4th 832, 839 (fn. 4); In re Alice M. 
(2008) 161 Cal.App.4th 1189, 1195-1196; Nicole K. v. Superior Court, supra at 783 (fn. 1).  
18 25 U.S.C. § 1911(c); Fam. Code § 177(a); Welf. & Inst. Code § 224.4; Cal. Rules of Court, rule 5.482(e); see also 
Prob. Code § 1459.5; In re Desiree F., 83 Cal.App.4th 460 (2000) (tribe may intervene at any point, including after 
parental rights have been terminated); Matter of Begay, 107 N.M. 810, 812-813 (N.M.App. 1988) (tribe may 
intervene on appeal even when it did not intervene in earlier proceedings). 
19 Welf. & Inst. Code §§ 224.6(e), 361(c)(6)(A); Cal. Rules of Court, rule 5.484(a)(2). 

 




