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VI. Notice 
 
 

Notice and inquiry are crucial components serving the Congressional goal of preserving 
tribes and Indian families.  Notice ensures that tribes will be afforded the chance to assert their 
rights under the ICWA, and thus notice is mandatory.1  “Because ‘failure to give proper notice of 
a dependency proceeding to a tribe with which the dependent child may be affiliated forecloses 
participation by the tribe, [ICWA] notice requirements are strictly construed.’  The notice sent to 
the Indian tribes must contain enough identifying information to be meaningful.  A social worker 
has ‘a duty to inquire about and obtain, if possible, all of the information about a child's family 
history’ required under regulations promulgated to enforce ICWA.”2   

 
The Act also requires notice to parents and Indian custodians to help protect their 

procedural rights.  Notice serves two purposes: “(1) it enables the tribe to investigate and 
determine whether the minor is an Indian child; and (2) it advises the tribe of the pending 
proceedings and its right to intervene or assume tribal jurisdiction.”3  Proceedings which take 
place without proper notice may violate the ICWA, and any action taken therein is subject to 
invalidation.4 
 

A. When Notice and Inquiry are Required 
 

Notice must be sent to the parents or Indian custodian and the tribe in any involuntary 
proceeding, where the court “knows or has reason to know” that an Indian child is involved.5  
The party seeking the foster care placement or the termination of parental rights is responsible 
for sending notice.6  The court is ultimately responsible for ensuring that notice is provided.  
Notice requirements arise even where the child’s Indian status is not certain.7  A “minimal 
showing” that a child may be an Indian child triggers the notice requirement.8  Actual or 
constructive knowledge of the child’s Indian status triggers the notice provisions.9  California 
law requires notice of hearings be sent until it is determined that the Act does not apply.10 
 

There is an affirmative and continuing duty to inquire about a child’s Indian status.11  A 
failure to inquire may prevent sufficient notice from being provided.12  Whenever there is reason 

                                                 
1 In re Robert A. (2007) 147 Cal.App.4th 982, 989.   
2 Id. at 987 (internal citations omitted).   
3 In re Samuel P. (2002) 99 Cal.App.4th 1259, 1265, quoting In re Desiree F. (2000) 83 Cal.App.4th 460, 470. 
4 25 U.S.C. § 1914; In re Damian C. (2009) 178 Cal.App.4th 192, 199.   
5 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(a); see Cal. Rules of Court, rule 5.481(b).     
6 Ibid.   
7 In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1422; Dwayne P. v. Superior Court (2002) 103 Cal.App.4th 247, 

261.    
8 In re Antoinette S. (2002) 104 Cal.App.4th 1401, 1407.  But see In re Jeremiah G. (2009) 172 Cal.App.4th 1514, 

1520-21; In re Z.N. (2009) 181 Cal.App.4th 282, 298; In re O.K. (2003) 106 Cal.App.4th 152, 157 (information may 
be too vague and speculative to trigger the notice requirement). 

9 H.R. Rep. 95-1386, at 21 (1978), reprinted in 1978 U.S.C.C.A.N. 7530, 7544. 
10 Welf. & Inst. Code § 224.2(b).    
11 Welf. & Inst. Code § 224.3(a); Cal. Rules of Court, rule 5.481(a); In re Desiree F. (2000) 83 Cal.App.4th 460, 

470.   
12 In re Noreen G. (2010) 181 Cal.App.4th 1359, 1385-1390 (no inquiry made, but no information about possible 
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to believe an Indian child may be involved, verification of the child’s membership status must be 
sought from the child’s family (including the child’s Indian custodian and extended family), the 
child’s tribe or the BIA.13     

 
California Rules of Court, rule 5.481(a)(5) sets out the following list of circumstances 

that may provide reason for the court to believe that a child is an Indian child: 
 

(A) The child or a person having an interest in the child, including an Indian tribe, an 
Indian organization, an officer of the court, a public or private agency, or a 
member of the child’s extended family, informs or otherwise provides 
information suggesting that the child is an Indian child to the court, the county 
welfare agency, the probation department, the licensed adoption agency or 
adoption service provider, the investigator, the petitioner, or any appointed 
guardian or conservator; 

(B) The residence or domicile of the child, the parents, or the Indian custodian is or 
was in a predominantly Indian community; or 

(C) The child or the child’s family has received services or benefits from a tribe or 
services that are available to Indians from tribes or the federal government, such 
as the U.S. Department of Health and Health Services, Indian Health Service, or 
Tribal Temporary Assistance to Needy Families benefits.14  

 
Even after custody proceedings have started, if the court discovers that the ICWA 

applies, notice must be provided.15  Lack of notice can also be raised for the first time on 
appeal.16  However, notice requirements do not apply to emergency removal actions carried out 
under Section 1922 of the Act.17   
 
 While the express terms of the ICWA require notice in state involuntary proceedings for 
foster care placement (as defined by the Act) or termination of parental rights,18 the U.S. 
Supreme Court has confirmed that tribes must be notified of voluntary adoption proceedings.19   
 
 

                                                                                                                                                             
Indian heritage provided at trial level; on appeal, offer of proof of Indian heritage necessitated remand with option to 
petition trial court for invalidation upon showing that ICWA should have been applied); In re A.G. (2012) 204 
Cal.App.4th 1390 (Department’s failure to investigate father’s claimed Indian heritage by interviewing known 
relatives of father led to deficient notice and remand). 

13 Welf. & Inst. Code § 224.3(c); Cal. Rules of Court, rule 5.481(a)(4); In re Kahlen W. (1991) 233 Cal.App.3d 
1414, 1425 (the burden to prove the child’s Indian status is not on the parents, and their silence does not waive the 
court’s affirmative duty to inquire); In re Junious M. (1983) 144 Cal.App.3d 786, 786 (tribes have sole authority to 
determine a child’s tribal membership status). 

14 Cal. Rules of Court, rule 5.481(a)(5). 
15 In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1422; see Welf. & Inst. Code § 224.3(d); Cal. Rules of Court, rule 

5.481(b).   
16 In re B.R., 176 Cal. App. 4th 773, 779 (2009).    
17 In re Desiree F. (2000) 83 Cal.App.4th 460, 476; D.E.D. v. State (Alaska 1985) 704 P.2d 774, 779. 
18 25 U.S.C. § 1912(a) 
19 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 53; see Adoption of Lindsay C. (1991) 

229 Cal.App.3d 404, 415-16.   
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Additionally, Family Code section 8620 states:  
 

If a parent is seeking to relinquish a child pursuant to section 8700 or execute an 
adoption placement agreement pursuant to section 8801.3, the department, 
licensed adoption agency, or adoption service provider, as applicable shall ask the 
child and the child's parent or custodian whether the child is, or may be, a member 
of, or eligible for membership in an Indian tribe or whether the child has been 
identified as a member of an Indian organization.20 
 
If it is determined that the child is or may be an Indian child, the department must send 

notice, requesting confirmation of the child’s Indian status, to the child’s parent or custodian and 
to any tribe of which the child is or may be a member or eligible for membership.21 
 

B. Who Must Be Notified 
 

Notice of a pending Indian child custody proceeding must be sent to the parent or Indian 
custodian and the child’s tribe.22  California requires that notice to the tribe must be sent to the 
tribal chairperson, unless the tribe designates another agent.23  If the child is or may be eligible 
for membership in more than one tribe, notice must be sent to each tribe.24 

 
If the parents, Indian custodian or tribe cannot be determined or located, the notice must 

be sent to the BIA as the designated agent for the Secretary of the Interior.25  Under these 
circumstances, the BIA should be involved because it has better access to resources to discover 
such information.26  Addresses for the various BIA offices where notice may be sent are listed in 
25 C.F.R. section 23.11(c).    
 

 BEST PRACTICE: The Act requires service directly on the parent, Indian custodian and 
tribe when their identity and location is known.  Substitute service on the BIA is required only 
when identity or location is unknown.  The regulations, however, require that a copy of all 
notice(s) be sent to the BIA in all cases subject to the Act.27  Hence, service of notice on the BIA 
is both required by federal regulations and an appropriate step to take to eliminate the potential 
for problems resulting from inadvertent failure to serve any additional unidentified tribes the 
child may be eligible for membership in. 
 

                                                 
20 Fam. Code § 8620. 
21 Fam. Code §§ 180, 8620(a)(3)(A).   
22 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2; Fam. Code § 180; Prob. Code § 1460.2; Cal. Rules of Court, 

rule 5.481(b).   
23 Welf. & Inst. Code § 224.2(a)(2); Fam. Code § 180(b)(2); Prob. Code § 1460.2(b)(2); Cal. Rules of Court, rule 

5.481(b)(4); 25 C.F.R. § 23.12. 
24 Welf. & Inst. Code § 224.2(a)(3); Fam. Code § 180(b)(3); Prob. Code § 1460.2(b)(3); see Cal. Rules of Court, 

rule 5.481(b).   
25 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(a)(4); Fam. Code § 180(b)(4); Prob. Code § 1460.2(b)(4);  Cal. 

Rules of Court, rule 5.481(b); In re Antoinette S. (2002) 104 Cal.App.4th 1401, 1406 (notice to Secretary is 
accomplished by notice to BIA). 

26 See Welf. & Inst. Code § 224.3(c).   
27 25 C.F.R. § 23.11(a). 
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C. Form of Notice 
 

Under the ICWA, notice must be sent by registered mail with return receipt requested.28  
Although there is authority indicating that technical compliance with the ICWA’s notice 
provisions is not required if there is substantial compliance (e.g., certified instead of registered 
mail), in all cases, actual notice of the proceedings and the right to intervene is required.  Mere 
awareness of the proceedings is insufficient.29  A California court has held that the notice 
requirement is not satisfied unless there is strict adherence to the federal statute.30   
 

Notice must be sent directly to the parents, Indian custodians, and the child’s tribe, when 
their identity and location are known, with a copy to the BIA.31  Where the parents, Indian 
custodian, or tribe cannot be determined or located, notice must be sent to the appropriate BIA 
office by registered mail with return receipt requested.32  The notice must include the following 
information, if known:33 
 

(A) The name, birthdate, and birthplace of the Indian child; 

(B) The name of the Indian tribe(s) in which the child is a member or may be 
eligible for membership;  

(C)  All names known of the Indian child's biological parents, grandparents, 
and great-grandparents, or Indian custodians, including maiden, married 
and former names or aliases, as well as their current and former addresses, 
birthdates, places of birth and death, tribal enrollment numbers, and any 
other identifying information; 

(D)  A copy of the petition by which the proceeding was initiated. 

(E)  A copy of the child's birth certificate, if available. 

(F)  The location, mailing address, and telephone number of the court and all 
parties notified. 

(G)  A statement of the following: 

(i)  The absolute right of the child's parents, Indian custodians, and tribe 
to intervene in the proceeding. 

(ii)  The right of the child's parents, Indian custodians, and tribe to petition 
the court to transfer the proceeding to the tribal court of the Indian 
child's tribe, absent objection by either parent and subject to 
declination by the tribal court. 

                                                 
28 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(a)(1); Fam. Code § 180(b)(1); Prob. Code § 1460.2(b)(1); Cal. 

Rules of Court, rule 5.481(b).   
29 In re Kahlen W. (1991) 233 Cal.App.3d 1414, 1421-22.   
30 In re Desiree F. (2000) 83 Cal.App.4th 460, 472. 
31 25 C.F.R. § 23.11(a).   
32 25 C.F.R. § 23.11(b), (c)(12).   
33 Welf. & Inst. Code § 224.2; Fam. Code §180; Prob. Code §1460.2; see 25 C.F.R. § 23.11(d); In re Kahlen W. 

(1991) 233 Cal.App.3d 1414, 1422-23; In re A.G. (2012) 204 Cal.App.4th 1390 (Department failed to investigate 
father’s claimed Indian heritage by interviewing known relatives of father, and thus information about biological 
relatives omitted from notice). 
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(iii)  The right of the child's parents, Indian custodians, and tribe to, upon 
request, be granted up to an additional 20 days from the receipt of the 
notice to prepare for the proceeding. 

(iv)  The potential legal consequences of the proceedings on the future 
custodial and parental rights of the child's parents or Indian 
custodians. 

(v)  That if the parents or Indian custodians are unable to afford counsel, 
counsel will be appointed to represent the parents or Indian 
custodians pursuant to Section 1912 of the Indian Child Welfare Act 
(25 U.S.C. Sec. 1901 et seq.). 

(vi)  That the information contained in the notice, petition, pleading, and 
other court documents is confidential, so any person or entity notified 
shall maintain the confidentiality of the information contained in the 
notice concerning the particular proceeding and not reveal it to 
anyone who does not need the information in order to exercise the 
tribe's rights under the Indian Child Welfare Act (25 U.S.C. Sec. 1901 
et seq.).34 

 
If proper notice is not given, the trial court may lack jurisdiction over the child, and the 

proceedings may be invalidated under 25 U.S.C. section 1914.35  When a notice error is found on 
appeal, the most common approach appears to be a limited remand with an order to provide 
proper notice, and if the child is in fact an “Indian child”, with instructions to apply the ICWA 
and to inform the parties of their right to petition for invalidation.36  In addition, where a child 
has been affirmatively determined not to be an “Indian child” in spite of deficient notice, some 
courts have found such deficiencies to be harmless error.37    

 
On receiving the notice, the BIA must make reasonable documented efforts to locate and 

notify the parents or Indian custodian and tribe.  The BIA has 15 days to provide notice to the 
parents or Indian custodian and tribe or to notify the court that it needs additional time.38   
 

                                                 
34 Welf. & Inst. Code § 224.2(a)(5); Fam. Code § 180(b)(5); Prob. Code § 1460.2(b)(5). 
35 In re Junious M. (1983) 144 Cal.App.3d 786, 791; Dwayne P. v. Superior Court (2002) 103 Cal.App.4th 247, 

254; see Welf. & Inst. Code § 224(e), Fam. Code § 175(e), and Prob. Code § 1459(e); see also, § X of this 
Benchguide (“Invalidation”). 

36 In re Brooke C. (2005) 127 Cal.App.4th 377, 384-386; In re Veronica G. (2007) 157 Cal.App.4th 179; In re 
Damian C. (2009) 178 Cal.App.4th 192. 

37 In re I.W. (2009) 180 Cal.App.4th 1517, 1529-1530 (“[P]roper and effective ICWA notice is critically important 
in dependency cases… [but] [a] deficiency in notice may be harmless when it can be said that, if proper notice had 
been given, the child would not have been found to be an Indian child and the ICWA would not have applied”); In 
Re Melissa R. (2009) 177 Cal.App.4th 24, 33-34 (claim that county social services agency failed to comply with 
ICWA notice requirements was moot, as 20-year old woman would not be an “Indian child” subject to ICWA 
proceedings if the challenged orders were reversed); In Re E.W. (2009) 170 Cal.App.4th 396, 400-403 
(“Deficiencies in an ICWA notice are generally prejudicial but may be deemed harmless under some 
circumstances”; error in sending ICWA notices referencing only one of two siblings with same parents, and error in 
addressing notices to tribes rather than to designated agents for service of ICWA notice, were harmless errors since 
tribes responded with indication that children were not “Indian children”). 

38 25 U.S.C. § 1912(a); 25 C.F.R. § 23.11(f). 
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D. Effect of Notice on Pending Proceeding 
 

No foster care placement or termination of parental rights proceeding shall be held until 
at least 10 days after receipt of notice by the parent or Indian custodian and the tribe or BIA.39  
Proof of notice must be filed with the court in advance of the hearing.40  State courts have no 
jurisdiction to proceed with dependency proceedings involving a possible Indian child until a 
period of at least 10 days after the receipt of such notice by the tribe.41  If requested, the parent, 
Indian custodian or tribe must be granted up to 20 additional days to prepare.42  The ICWA sets 
minimum time limits, and the court may grant more time to prepare where state law permits.43   

 
A failure to comply with the notice requirement or deficient notice is usually prejudicial 

error requiring reversal and remand, unless the tribe participated in or indicated no interest in the 
proceeding.44  A failure to comply with the notice requirement is not “a mere technicality,”45 but 
creates “the strong likelihood of reversal on appeal.”46 

  
The issue of compliance with notice requirements may be raised for the first time on 

appeal.47  The ICWA protects the tribe’s rights independent of the other parties, and a parent or 
Indian custodian cannot waive the tribe’s rights.48  However, a parent may waive his or her own 
personal right to object to a failure to comply with the ICWA’s notice requirements.49   
 
 
 

                                                 
39 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(d); Fam. Code § 180(e); Prob. Code § 1460.2(e); Cal. Rules of 

Court, rule 5.482(a)(1).   
40 Welf. & Inst. Code § 224.2(c); Fam. Code § 180(d); Prob. Code § 1460.2(d); see Cal. Rules of Court, rule 

5.482(a)(1).   
41 In re Desiree F. (2000) 83 Cal.App.4th 460, 465.   
42 25 U.S.C. § 1912(a); Welf. & Inst. Code § 224.2(d); Fam. Code § 180(e); Prob. Code § 1460.2(e); Cal. Rules of 

Court, rule 5.482(a)(3).   
43 25 U.S.C. § 1921.   
44 In re Antoinette S. (2002) 104 Cal.App.4th 1401, 1411; In re Samuel P. (2002) 99 Cal.App.4th 1259, 1265.   
45 In re Elizabeth W. (2004) 120 Cal.App.4th 900, 908.   
46 In re H.A. (2002) 103 Cal.App.4th 1206, 1214.   
47 In re B.R. (2009) 176 Cal.App.4th 773, 779; In re Suzanna L. (2002) 104 Cal.App.4th 223, 231–32.   
48 See In re Kahlen W. (1991) 233 Cal.App.3rd 1414, 1424-25 (the ICWA protects the right of the tribe 

independent of any rights held by either parent).   
49 In re S.B. (2005) 130 Cal.App.4th 1148, 1160 (where tribe was notified and did not object to prior actions, and 

where parent had appeared or waived appearance at every hearing prior to hearing at which parent asserted notice 
objection, parent’s failure to object earlier waived right to object on appeal.  Note, however, that this case was 
decided prior to SB 678 and the “affirmative and continuing duty to inquire” enacted by SB 678 at Welf. & Inst. 
Code § 224.3(a).  As such, the In re S.B. holding should be contrasted with post-SB 678 case law such as In re 
Noreen G. (2010) 181 Cal.App.4th 1359); In re Z.W. (2011) 194 Cal.App.4th 54, 63-67 (after case was appealed and 
remanded to trial court “for the purpose of curing ICWA notice defects”, and where parent was represented by 
counsel at post-remand ICWA compliance hearing and raised no objections to content of new notices being 
provided, parent forfeited right to object to sufficiency of new notices on second appeal). 




