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IX. Placement 
 
 

A. Tribal Social and Cultural Standards 
 
 The ICWA sets forth certain placement preferences for all actions within its definition of 
“foster care placement” (foster care placements, guardianships, conservatorships, and placements 
in an “institution,” when the parent or Indian custodian cannot have the child returned upon 
demand), preadoptive placements, and adoptive placements, which must be followed by state 
courts in Indian child custody proceedings, absent good cause to the contrary.1  The U.S. 
Supreme Court has characterized these placement preferences as “[t]he most important 
substantive requirement imposed on state courts.”2  
 
 The ICWA expressly declares that, when it becomes necessary to remove an Indian child 
from his or her home, the child’s subsequent placement “will reflect the unique values of Indian 
culture.”3  Thus, courts must apply tribal social and cultural standards when determining an 
Indian child’s placement.4  The importance of unique Indian social and cultural standards cannot 
be overemphasized – the historical lack of understanding of such standards by state courts and 
agencies, and the resulting effects on the populations of Indian tribes and the self-identification 
of Indian children, is precisely why the ICWA was enacted, as “there is no resource that is more 
vital to the continued existence and integrity of Indian tribes than their children.”5  A tribe might 
rely on its social and cultural standards, for example, in defining who qualifies as a child’s 
“extended family member,” or in approving a particular foster home, or in establishing an order 
of placement preference different than that set forth in the ICWA,6 or in issuing a tribal 
customary adoption order.7 
 
 California has also recognized the significance of culturally-appropriate placement to 
both Indian children and tribes, and has declared that the policy of the state shall be to place an 
Indian child, “whenever possible, in a placement that reflects the unique values of the child's 
tribal culture and is best able to assist the child in establishing, developing, and maintaining a 
political, cultural, and social relationship with the child's tribe and tribal community.”8  
Furthermore, the California Legislature has expressly declared that an Indian child’s own best 
interests are served by protecting and encouraging “the child's membership in the child's Indian 
tribe and connection to the tribal community… regardless of whether the child is in the physical 
custody of an Indian parent or Indian custodian at the commencement of a child custody 
proceeding, the parental rights of the child's parents have been terminated, or where the child has 
resided or been domiciled.”9  

                                                 
1 25 U.S.C. §§ 1903(1), 1915(a), (b).   
2 Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36. 
3 25 U.S.C. §1902.   
4 25 U.S.C. §1915(d). 
5 25 U.S.C. §1901(3); Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 32-37. 
6 25 U.S.C. §§ 1903(2), 1915(b)(ii), (c). 
7 Welf. & Inst. Code § 366.24. 
8 Fam. Code § 175(a)(1); Prob. Code §1459(a)(1); Welf. & Inst. Code §§ 224(a)(1), 361.31(f); see Fam. Code §§ 

3041 and 8710 (referring to Welf. & Inst. Code § 361.31). 
9 Welf. & Inst. Code § 224(a)(2); Prob. Code § 1459(a)(2); see Fam. Code § 175(a)(2); see Cal. Rules of Court, 
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 California recently created further support for tribal cultures and customs by enacting 
legislation that requires the juvenile court and social workers to consider and recommend “tribal 
customary adoption” as an additional permanent placement option, without termination of 
parental rights.10  With this new option, tribes are able to respond in a culturally appropriate 
manner to ensure that Indian children have meaningful connections with their tribal communities 
while also receiving permanency.   
 

B. Placement Preferences 
 
Seeking better compliance with the ICWA’s placement preferences, SB 678 codified 

those preferences into state law and created specific Rules of Court to address placement in 
Indian child custody proceedings.11  Any services available from the child’s tribe must be 
utilized in effecting placement.12  There are two different orders of placement preference.  
Placement preferences for adoptive placements are as follows, in descending order of priority: 

 
(1) A child’s extended family member. 

(2) A member of the child's tribe. 

(3) Another Indian family.13 
 
The placement preferences for preadoptive and similar placements (foster care, 

guardianship, etc.) are listed below in descending order of priority.  Note that such placements 
must also take into account the placement’s approximation to a family, the child’s special needs 
(if any), the restrictiveness of the setting, and the proximity to the child’s home: 
 

(1) A child’s extended family member. 

(2) A foster home licensed, approved, or specified by the child's tribe. 

(3) An Indian foster home licensed or approved by an authorized non-Indian 
licensing authority. 

(4) An institution approved by an Indian tribe or operated by an Indian 
organization which has a program suitable to meet the Indian child's needs.14 

 
The above preferences apply not only to the initial placement of an Indian child after 

removal, but also when a child is removed from a foster care home or institution, guardianship, 
or adoptive placement for subsequent further placement.15  As mentioned previously, the Indian 

                                                                                                                                                             
rule 5.485(b) (court may find that termination of parental rights is not in child’s best interest where there would be 
interference with connection to tribal community or tribal rights, or where tribe identifies alternative permanent 
plan); see also § XI(E), ¶ 2 of this Benchguide for more on impacts to child’s connection to tribe and tribal rights. 

10 Assem. Bill No. 1325 (2009-2010 Reg. Sess.); 2009 Cal. Stats., ch. 287; Welf. & Inst. Code § 366.24. 
11 Welf. & Inst. Code § 361.31; see Fam. Code §§ 177(a), 3041(e), and 8710; Prob. Code § 1459.5(b); Cal. Rules 

of Court, rules 5.484(b). 
12 Welf. & Inst. Code § 361.31(g); Cal. Rules of Court, Rule 5.482(g). 
13 25 U.S.C. § 1915(a); Welf. & Inst. Code § 361.31(c). 
14 25 U.S.C. § 1915(b); Welf. & Inst. Code § 361.31(b). 
15 Fam. Code § 175(b); Prob. Code § 1459(b); Welf. & Inst. Code § 224(b). 
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child’s tribe may establish a different order of preference than those above, which must be 
followed so long as it is the least restrictive setting appropriate to the child’s particular needs.16   

 
In cases where no preferred placement is available, “active efforts” must then be made 

(and documented) to ensure that the child’s placement is “with a family committed to enabling 
the child to have extended family visitation and participation in the cultural and ceremonial 
events of the child's tribe.”17  Also note that the record must document what efforts were made to 
comply with the ICWA’s placement preferences, and that record must be made available to the 
child’s tribe at any time.18 
 

C. Good Cause for Deviation from Order of Preference 
 

1. Grounds for Good Cause 
 
 Certain circumstances may create “good cause” for the court to order a deviation from the 
above placement preferences.19  The burden of proving that good cause for deviation exists is on 
the party requesting the court for a deviation.20  A good cause finding may be based on: 
 

(A)  The requests of the parent or Indian custodian; 
(B)  The requests of the Indian child, when of sufficient age; 
(C)  The extraordinary physical or emotional needs of the Indian child as 

established by a qualified expert witness; or 
(D)  The unavailability of suitable families based on a documented diligent effort 

to identify families meeting the preference criteria.21 
 

The finding that good cause for deviation from the placement preferences exists is a 
decision that must be made by the court, not by a local or state agency, in consideration of all of 
the Indian child’s interests as well as those of the child’s tribe.22  It is misguided to view the best 
interest of the child as being opposed to that of the tribe, or to view the application of the Act as 
only in the tribe’s interest.  In truth, and by statute, an Indian child’s best interest and the interest 
of his or her tribe are intertwined.   
 

Emotional bonding between a child and his or her placement which occurs as a result of a 
local or state agency’s failure to comply with the ICWA cannot constitute good cause for 
deviating from the ICWA’s placement preferences, although considerable trauma to the child 
may occur as a result.23   
                                                 

16 25 U.S.C. § 1915(c); Welf. & Inst. Code § 361.31(d); Cal. Rules of Court, Rule 5.484(b)(4). 
17 Welf. & Inst. Code § 361.31(i); see also, Cal. Rules of Court, Rule 5.484(b)(6). 
18 25 U.S.C. § 1915(e). 
19 25 U.S.C. § 1915(a), (b); Welf. & Inst. Code § 361.31(h); Cal. Rules of Court, Rule 5.484(b); Fam. Code § 

177(a); Probate Code § 1459.5(b). 
20 Welf. & Inst. Code § 361.31(j); Cal. Rules of Court, Rule 5.484(b)(3); Fam. Code § 177(a); Probate Code § 

1459.5(b). 
21 Cal. Rules of Court, Rule 5.484(b)(2). 
22 Welf. & Inst. Code § 361.31(h); Cal. Rules of Court, Rule 5.484(b)(1)-(3).   
23 In re Desiree F. (2000) 83 Cal.App.4th 460, 476; see Mississippi Band of Choctaw Indians v. Holyfield (1989) 

490 U.S. 30, 53-54.   
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Given the U.S. Supreme Court’s recognition of the importance of the placement 
preferences, the findings by both Congress and the California Legislature of an Indian child’s 
own interest in establishing and maintaining a relationship with his or her tribe, and the potential 
impacts of the child’s loss of tribal membership rights, it is recommended that courts give careful 
consideration to those factors, and to the underlying reasons for the placement preferences 
themselves, when weighing the possibility of a good cause deviation.  It must be remembered 
that a profound lack of understanding of Indian culture, and the effects which placement of 
Indian children with non-Indian families had on both Indian children and their tribes, is precisely 
what moved Congress to pass the ICWA in the first place. 
 

2. Criminal Record Exemptions 
 

Criminal background checks are required for placement of dependent children with 
relatives or prospective guardians who are not licensed or certified foster parents.24  If a criminal 
record exists, placement may or may not be authorized pursuant to the Health and Safety Code.25  
Certain violent felonies are an absolute bar to placement.26  An exemption may be granted for 
other crimes, including violent misdemeanors, if there is reason to believe that the potential 
placement is of good character and would not pose a risk of harm to the child.27  The state has 
adopted regulations that govern the granting of criminal record exemptions.28     

  
The Third District Court of Appeal held in In re Jullian B. that in light of the purposes 

underlying the ICWA, a party seeking placement of an Indian child must request a “waiver” 
(now termed an “exemption”) for a potential placement with a criminal record if that placement 
would satisfy the ICWA’s preferences, or must “adequately support its reasons for not doing so 
if failure to request a waiver results in a placement that contravenes the ICWA preferences.”29  
According to the court’s holding, an exemption cannot be unreasonably denied, “for to do so 
would necessarily frustrate goals the ICWA is intended to achieve.”30  If these requirements are 
not met, the party seeking placement cannot meet its burden of proving good cause to deviate 
from the ICWA’s placement preferences.31 

 
 When Jullian B. was decided, the relevant statute allowed a county to request an 

exemption from the California Department of Social Services (DSS).  However, the statute did 
not allow the DSS to delegate its exemption-granting authority to a county, which in Jullian B. is 
what the DSS wanted to do.32  The county would not accept the responsibility of granting an 
exemption, and since that was the only option being offered by the DSS, the county concluded 
that requesting an exemption for the potential placement was futile.33 

                                                 
24 Welf. & Inst. Code § 361.4(b). 
25 Welf. & Inst. Code § 361.4(d)(2); Health & Safety Code § 1522. 
26 Health & Safety Code § 1522(g)(1)(A)-(C); Cal. Penal Code §§ 220, 243.4, 264.1. 
27 Welf. & Inst. Code § 361.4(d)(2); Health & Safety Code § 1522(g)(1). 
28 Title 22 Cal. Code of Regs. §§ 80000 et seq. 
29 In re Jullian B. (2000) 82 Cal.App.4th 1337, 1347. 
30 Ibid. 
31 Id. at 1350. 
32 Id. at 1350-1351. 
33 Id. at 1349. 
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The statute was changed in 2001 to allow a county to request permission from the state to 
grant exemptions itself.34  That is, in 2000 the county had the responsibility of requesting an 
exemption or of explaining why, “based on the merits of the individual case and subject to 
review for abuse of discretion, it did not do so.”35  In 2000, the state had the responsibility of 
exercising “sound discretion” in considering the exemption request.36  When the statute changed 
in 2001, both of those responsibilities became the county’s, where a county has requested 
permission from the state to grant exemptions (and has been given that permission).37 

 
In addition, an Indian tribe may make its own request for a criminal record exemption for 

a potential placement, either from a county with the proper authority or from the state DSS 
directly.38  Once a tribe requests an exemption from one of those two entities, it serves as an 
election of that entity, and only that entity may then decide whether to grant the tribe’s request.39  
(In other words, a tribe may not first request an exemption from one entity, have that request 
denied, and then make the same request to the other entity.)  However, this tribal request option 
in no way relieves the party seeking to place an Indian child from its independent duty to pursue 
a criminal record exemption, or to adequately explain its reasons for not doing so.40 

 
 
 

                                                 
34 Cal. Senate Bill No. 884 (2001 Cal. Stats. ch. 445). 
35 In re Jullian B., supra at 1350. 
36 Ibid. 
37 Welf. & Inst. Code § 361.4(d)(3). 
38 Welf. & Inst. Code § 361.4(f). 
39 Ibid. 
40 Ibid.  




