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I. Scope and Use of Benchguide 
 
 
 This Benchguide provides an overview of the California laws and procedures for 
handling Indian child custody proceedings subject to the Indian Child Welfare Act (the “ICWA” 
or “Act”).1  It should be noted at the very outset that the Act applies to proceedings involving an 
Indian child regardless of whether the tribe exercises any of its rights under the Act (which are 
described in detail herein), or is even involved in the case.  If an “Indian child” is before the 
court in a “child custody proceeding,” the Act applies. 

 
Under its definition of “child custody proceeding,” the Act specifies the types of custody 

cases to which it does and does not apply.  The focus is not on what a proceeding is called, or 
whether it is a private action or an action brought by a public agency, but on whether the 
proceeding meets a definition set forth in the Act.2  The Act covers any temporary placement 
where the child need not be returned upon demand, and includes placement in a foster home or 
institution or the home of a guardian or Indian custodian.  The Act also covers any proceeding 
resulting in adoption or termination of parental rights.  This would generally include juvenile, 
family court and probate guardianship actions.   

 
However, by its terms, the Act does not apply to all custody cases.  The Act itself does 

not extend to custody disputes between parents in divorce proceedings, or to placements based 
on acts that would be criminal if committed by adults.3  Recent California laws further clarify the 
divorce exemption to include any custody dispute between parents not resulting in adoption or 
termination of parental rights.4  
 

Readers familiar with California Indian Legal Services’ 2000 edition of the Benchguide 
will note our new format and updated law summaries.  This revised edition attempts to focus 
upon the areas of greatest concern and interest for our readers.  This Benchguide includes a 
summary of the relevant law and procedure, resource information, and appendices which include 
the text of the Act, the Bureau of Indian Affairs’ (“BIA”) Guidelines for State Courts: Indian 
Child Welfare Act (the “BIA Guidelines”), California All County Letters/All County Information 
Notices pertaining to the ICWA, and the text of Senate Bill 678 (SB 678), a 2006 law that 
brought significant changes to California dependency, family, and probate guardianship law with 
respect to Indian children.  Some information is also provided specific to the ICWA’s application 
in particular types of proceedings.5   
 

                                                 
1 25 U.S.C. § 1901 et seq. 
2 25 U.S.C. § 1903(1).   
3 Ibid.  Note, however, that the ICWA expressly allows states to adopt higher standards of protection should they 

choose; for a discussion of California law regarding the ICWA’s application in delinquency proceedings, see § XII 
of this Benchguide (“Delinquency”). 

4 See §§ IV(A) and IV(B) of this Benchguide (“Proceedings Covered by the Act” and “Proceedings Not Covered 
by the Act”). 

5 See §§ XI through XIV of this Benchguide regarding dependency, delinquency, probate guardianship, and family 
law proceedings. 
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In addition, the Benchguide incorporates recent California law allowing “tribal customary 
adoption” (TCA) to be selected as a permanent plan if identified by the tribe.6  TCA occurs under 
the laws of a child’s tribe and does not require termination of parental rights.7  This addition to 
California law, effective July 1, 2010, applies only in dependency cases and is specifically 
exempted from independent and agency adoptions.8  The TCA provisions will sunset on January 
1, 2014, unless legislation deletes or extends that date.9  The new statute was borne out of the 
tensions between tribal cultural norms, existing state law, the desire to have Indian children in 
permanent safe homes, and an aversion to the legal construct of a parental rights termination.  
Further adding to the need for TCA in California is the lack of robust tribal court systems.  The 
process of TCA is built around the existing dependency law process, but provides that the tribe 
will create the framework for the adoption and the state court will adopt the tribe's framework.   
 

This edition also attempts to better address the potential for collaboration between state 
courts and tribal courts.10  In a time of continuously shrinking resources, it is all the more 
important that courts not view the ICWA’s purpose as merely jurisdictional.  There is at least an 
equal focus on the provision of services to address behaviors that are placing children and 
families in peril. 

 
 

 
 
 

                                                 
6 Assem. Bill No. 1325 (2009-2010 Reg. Sess.); 2009 Cal. Stats., ch. 287; Welf. & Inst. Code § 366.24; see § 

XI(E) of this Benchguide (“Tribal Customary Adoption”); see also Appendix D of this Benchguide for the full text 
of AB 1325. 

7 Welf. & Inst. Code § 366.24(c)(10). 
8 Fam. Code § 8600.5. 
9 Welf. & Inst. Code §§ 16508, 316.5(j), and 366.21(n). 
10 See §§ III(A)(2)(b)(vii) and V of this Benchguide (“Concurrent Jurisdiction” and “Jurisdiction under the Act”). 




